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AGENDA
STATE BOARD OF ELECTIONS
Sitting as the Duly Authorized
State Officers Electoral Board
Monday, July 11, 2016
10:30 a.m.

2329 8. MacArthur Bivd.
Springfield, lllinois
and via videoconference

James R. Thompson Center — Suite 14-100

Chicago, lllinois

BOARD MEMBERS

Charles W. Scholz, Chairman
Ernest L. Gowen, Vice Chairman
William J. Cadigan

Andrew K. Carruthers

Betty J. Coffrin

John R. Keith

William M. McGuffage

Casandra B, Watson

Roll call.
1. Approval of the minutes from the June 13 meeting.
2. Call cases and accept appearances - objections to independent and new party candidate

nominating petitions for the November 8, 2016 General Election;

Koehn v. Silver, 16SOEBGE102;

Brown & Welbers v. Schreiner, 16SOEBGE103;
Bigger v. Fluckiger & Koppie, 16SOEBGE104;
Bigger v. Conkin, 16SOEBGE105;

Wicklund v. Gill, 1I6SOEBGE106;

Swift & Patrick v. Harner, 16SOEBGE107;
Patrick & Swift v. Schiuter, 165CEBGE108;
Stocks v. Gill, 16SOEBGE109;

Sherman v. Soltysik & Walker, 1650EBGE504;
Sherman v. Vann, 16SOEBGES05;

Sherman v. Fluckiger & Koppie, 16S0EBGES06;
Sherman v. Conklin, 16SOEBGES07;

Weber v. Harsy, 16SOEBGES508.

grEToSgameacoy

3. Approve the Rules of Procedure for the State Officers Electoral Board.

4. Authorize the General Counsel to appoint Hearing Examiners as required.

5. Consideration of objections to candidate nominating petitions for resolutions to fill vacancies in

nomination for the November 8, 2016 General Election;
Hanson v. Smodilla, 16SOEBGE100;

Corneils & Frasz v. Burd, 16SOEBGE101;
Walker v. McGraw, Jr., 16 SOEBGES00;

imhoff v. Evans, 16SOEBGES501;

Danforth v. Mazeski, 16SOEBGE502;

PapoTe

www elections.il.gov




State Board of Elections
Agenda/July 11, 2016

Page 2
f. Shorten v. Coyne, 16SOEBGES03.
6. Other business.
7. Recess the State Officers Electoral Board until Friday, August 26, 2016 at 10:30 a.m. in Chicago

or until call of the Chairman, whichever occurs first.

www_elections.il.gov




STATE OFFICERS ELECTORAL BOARD
Monday, June 13, 2016

MINUTES

PRESENT: Charles W. Scholz, Chairman
Ernest L. Gowen, Vice Chairman
William J. Cadigan, Member
Andrew K. Carruthers, Member
Betty J. Coffrin, Member
John R. Keith, Member
Casandra B. Watson, Member

ABSENT: William M. McGuffage. Member

ALSQO PRESENT: Steven S. Sandvoss, Executive Director
James Tenuto, Assistant Executive Director
Kenneth R. Menzel, General Counsel
Darlene Gervase, Admin. Assistant |l

The Chairman convened the State Officers Electoral Board at 10:31 a.m. Seven Members were
present and Member McGuffage was absent. Member Watson held his proxy.

The General Counsel called cases and accepted appearances for the objections to Resolutions
to Vacancies in Nomination for Established Party Candidates petitions for the November 8, 2016
General Election.

16 SOEB GE 100 Hanson v. Smodifia. for the Michae! J. Kasper for the Objector: Luke Kelfer
for the Candidate.

16 SOEB GE 101 Corneifs and Frasz v. Burd for the John Fogarty for the Objector. Michael
J. Kasper for the Candidate.

16 SOEB GE 500 Walker v. McGraw, Jr., Michael J. Kasper for the Objector. No one
appeared for the Candidate.

16 SOEB GE 501 Imhoff v. Evans, Michael J. Kasper for the Objector. No one appeared for
the Candidate.

16 SOEB GE 502 Danforth v. Mazeski. Luke Keller for the Objector and Ross Seclar for the
Candidate.

16 SOEB GE 503 Shorten v. Coyne, Luke Keller for the Objector and Courtney Nottage for
the Candidate.

The General Counsel recommended the Rules be adopted. Member Coffrin so moved and
Member Cadigan seconded the motion which passed unanimously.

Mr. Menzel recommended Philip Krasny as Hearing Officer for Objections 100, 101, 500 and 501
and James Tenuto for Objections 502 and 503. Member Cadigan so moved and Vice Chairman
Gowen seconded the motion which passed 8-0.
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There being nothing further before the State Officers Electoral Board, Member Cadigan moved to
recess until July 11, 2016 at 10:30 a.m. or until the cali of the Chairman. Vice Chairman Gowen
seconded the motion which passed unanimously by 8 voices in unison. The meeting recessed at
10:38 a.m.

Respectfully submitted,

Ponton Gprass—

Darlene Gervase, Admin. Asst. 1l

xecutive Director



Date 7/07/2016 11:31AM

Objection Information

Illinois State Board of Elections

Objection Report

Office and Party

Page:1

Hearing Information

16SQ0EBGE102 PENDING
07/05/2016 10:13 AM
Candidates:
DAN SILVER

905 RATTLESNAKE FERRY ROAD
ALTO PASS, IL 62905

Objectors:
ROBERT KOEHN
3349 HOG HILL ROAD
AVA 1L 62907

115TH REPRESENTATIVE
GREEN

SBE
07/11/2016 10:30 AM

PENDING
07/05/2016 11:43 AM

16SOEBGE103

Candidates.
JOSEFH SCHREINER

4900 W. CULLOM AVE.
CHICAGQO, IL 60641

Objectors:
CHRIS BROWN

2537 CREEKSIDE LANE
MORRIS, IL 60450

BARRY WELBERS

30493 L HIGHWAY 29
SPRING VALLEY, IL 61362

16TH CONGRESS
LIBERTARIAN

SBE
07/11/2016 10:30 AM

PENDING
07/05/2016 11:44 AM

16SOEBGE104

Candidates:
FRANK FLUCKIGER

1799 N. HIGHWAY 89
LAYTON, UT 84040

CHAD KOPPIE
39W 140 FREEMAN RD.
GILBERTS, IL 60136

Objectors:
MICHAEL BIGGER

110 W. BUTLER STREET
WYOMING, IL 61491

PRESIDENT AND VICE PRESIDENT
CONSTITUTION

UNITED STATES SENATOR
CONSTITUTION

SBE
07/11/2016 10:30 AM




Date:7/07/2016 11:31AM

Objection Information

Hllinois State Board of Elections

Objection Report

Cffice and Party

Page:2

Hearing Information

16SOEBGE105 PENDING
07/05/2016 11:45 AM
Candidates:

ERIC M. CONKLIN
28396 EAST 150 NORTH RQOAD
LEROY. IL 81752

Objectors:
MICHAEL BIGGER
110 W. BUTLER STREET
WYOMING, IL 61491

UNITED STATES SENATOR
INDEPENDENT

SBE
07/11/2016 10:30 AM

16SOEBGE106 PENDING
07/05/2016 02:53 PM
Candidates:

DAVID M. GILL
24 CONWAY CIRCLE
BLOCOMINGTON, IL 61704

Objectors:
MARK D WICKLUND

3865 E CANTRELL ST.
DECATUR, IL 62521

13TH CONGRESS
INDEPENDENT

SBE
07/11/72016 10:30 AM

1680EBGE107 PENDING
07/05/2016 03:59 PM
Candidates:

RCBERT "BOBBY" HARNER
12818 TOLEDO ROAD
PITTSBURG. IL 62974

Objectors:
TERRY SWIFT
10243 STATE HIGHWAY 14
BENTON. IL 62812

JAMES PATRICK

903 MAIN STREET
CARTERVILLE, IL 62918

117TH REPRESENTATIVE
THE TEA PARTY

SBE
07/11/2016 10:30 AM




Date:7/07/2016 11:31AM

Objection Information

Ninois State Board of Elections

Objection Report

Office and Party

Page:3

Hearing information

PENDING
07/05/2016 04:01 PM

16SOEBGE108

Candidates:
SCOTT SCHLUTER
20284 RANCH LANE
MARION, IL 62959

Objectors:
JAMES PATRICK

903 MAIN STREET
CARTERVILLE, IL 62918

TERRY SWIFT
10243 STATE HIGHWAY 14
BENTON, IL 62812

117TH REPRESENTATIVE
LIBERTARIAN

SBE
07/11/2016 10:30 AM

16SOEBGE109 PENDING
07/05/2016 04:.03 PM
Candidates:.
DAVID M. GILL

24 CONWAY CIRCLE
BLOOMINGTON., IL 61704

Objectars:
JERROLD STOCKS
500 S. HENDERSON ST.
MT. ZION, IL 62549

13TH CONGRESS
INDEPENDENT

SBE
07/11/2016 10:30 AM

PENDING
07/05/2016 12:14 PM

16SOEBGES04

Candidates:

EMIDIO SOLTYSIK
11713 AVON WAY #15
LOS ANGELES, CA 90086

ANGELA NICOLE WALKER
1509 E. KANE PL. #14
MILWAUKEE, Wl 53202

Objectors:
ROB SHERMAN
778 STONEBRIDGE LANE
PO BOX 7410
BUFFALO GROVE. IL 60089

PRESIDENT AND VICE PRESIDENT
SOCIALIST PARTY USA

PRESIDENT AND VICE PRESIDENT
SOCIALIST PARTY USA

SBE
07/11/2016 10:30 AM




Date:7/07/2016 11:31AM

Objection Information

lllinois State Board of Elections

Objection Report

Office and Party

Page.4

Hearing Information

16SOEBGES505 PENDING
07/05/2016 12:14 PM
Candidates:
MARY VANN

8844 S. JEFFERY
CHICAGO, IL 60617

Objectors:
ROB SHERMAN

778 STONEBRIDGE LANE
PO BOX 7410
BUFFALO GROVE. IL 80089

PRESIDENT AND VICE PRESIDENT
HUMAN RIGHTS PARTY

SBE
07/11/2016 10:30 AM

PENDING
07/05/2016 12:14 PM

16SOEBGES06

Candidates:

FRANK FLUCKIGER
1799 N. HIGHWAY 89
LAYTON, UT 84040

CHAD KOPPIE
39W 140 FREEMAN RD.
GILBERTS, IL 60136

Objectors:
ROB SHERMAN
778 STONEBRIDGE LANE
PO BOX 7410
BUFFALO GROVE, IL 60089

PRESIDENT AND VICE PRESIDENT
CONSTITUTION

UNITED STATES SENATOR
CONSTITUTION

SBE
07/11/2016 10:30 AM

PENDING
07/05/2016 12:14 PM

1650EBGES07

Candidates:

ERIC M. CONKLIN
28396 EAST 150 NORTH RCAD
LEROY. IL 61752

Objectors:
ROB SHERMAN
778 STONEBRIDGE LANE
PO BOX 7410
BUFFALO GROVE, IL 60089

UNITED STATES SENATOR
INDEPENDENT

SBE
07/11/2016 10:30 AM




Date . 7/07/2016 11:31AM

Objection Information

INinois State Board of Elections

Objection Report

Office and Party

Page:5

Hearing Information

16SOEBGES08 PENDING
07/05/2016 03:08 PM
Candidates:
BUBBA HARSY

849 WELLS STREET ROAD
DUQUOIN, IL 62832

Chbjectors:
BRAD WEBER

213 E. STACEY STREET
CHESTER. IL 62233

116TH REPRESENTATIVE
INDEPENDENT

SBE
07/11/2016 10:30 AM




RULES OF PROCEDURE

ADOPTED BY THE STATE BOARD OF ELECTIONS
AS THE DULY CONSTITUTED STATE OFFICERS ELECTORAL BOARD
FOR THE HEARING AND PASSING UPON OBJECTIONS TO
NEW POLITICAL PARTY AND INDEPENDENT CANDIDATES SEEKING TO
APPEAR ON THE BALLOT FOR THE NOVEMBER 8, 2016 GENERAL
ELECTION

Pursuant to Section 10-10 of the Election Code (10 ILCS 5/10-10), the State Board of Elections.
acting in its capacity as the State Officers lectoral Board (the "Board"). a duly constituted
electoral board under Section 10-9 of the Flection Code. hereby adopts the following rules of
procedure:

I. EXPEDITED PROCEEDINGS

On all hearing dates sct by the Board or its designated hearing examiner. (other than the Initial
Hearing of the Board) the objector and the candidate (at times individually referred o as “party™
or cotlectively referred to as the “parties™) shall be prepared to proceed with the hearing of their
case. Due to statutory time constraints. the Board must proceed as cxpeditiousty as possible to
resolve the objections. Therclore. there will be no continuances or resetting of the initial hearing
or future hearings except for good cause shown. The parties shall make themselves reasonably
available by telephone (including ceflular phone) during the day and at teast untit 7:00 P.M (or as
otherwise directed by the Board or hearing examiner) for receipt of notice from the Board. from
the hearing examiner. or from opposing parties during the course of these proceedings. |If the
Board or hearing examiner has made reasonable attempts to contact a party by telephone. cellular
phone. fax or by e-mail at the number(s) or address(s) provided by that party and the party cannot
be contacted or fails to respond to such contacts. the party will be deemed to have received
constructive notice of the proceedings and the proceedings mayv go forward without the presence
of that party. If a party has rceeived actual or constructive notice ot a hearing and fatls 1o appear.
the failure to appear shall constitute acquicscence by such party as to any action taken at that
hearing or any agreement made by and between the parties present at the hearing.

At 10:30 a.m. on Monday, July 11, 2016. the Board will conduct an Initial Meeting of the State
Ofticers Ilectoral Board for the limited purpose of accepting appearances from the parties or their
respective counsel. adopting the Rules of Procedure. appointing hearing ottficers and assigning the
cases to them. and conducting case management conferences.




2. CASE MANAGEMENT CONFERENCE (Held following the Initial Meeting)

Following the Initial Mecting. the Board or its designated hearing examiner may conduct a case
management conference with the parties for the purpose of considering 1ssues such as scheduling.
attendance of witnesses. {iling of briets and motions. discovery matters and any other proceedings
intended to aid in the expeditious resolution of the objection. No evidence will be accepted and
no argument will be considered at this conference.

In situations where it appears on its face that a candidatce’s nominating petitions contain fewer than
the minimum number of signatures neccessary to qualify for the ballot. such candidate will be
provided a Board staff produced page and line signature count. Such candidate will be instructed
to appear at the next meeting of the State Officers Llectoral Board if they wish to challenge the
staff"s count. Fatlure to appear. or failure to successfully rebut the staff count will result in the
objection being sustained and the candidate will be disqualitied from appearing on the ballot.

Additional casec management conferences may be called by the Board. the General Counsel or the
appointed Hearing Examiner. when necessary. It an objector fails to appear at the imitial hearing
after having been sent due notice. the Board may dismiss the objection for want of prosecution. I
a candidate fails to appear at the initial hearing, he/she will be bound by any decisions made by
the Board. the General Counsel or the designated hearing examiner.

3. APPEARANCE

The candidate or objector may appear in person on his or her own behalf and participate in any
proceeding before the Board or may appear by an attorney licensed to practice law in the State of
Ilinois. Non-attorneys other than a party appearing pro se shall not appear or participate (including
the otfering of any argument or advocating a position to the Board. any counsel to the Board or
the Board’s appointed [ learing examiner) in the Board's hearings on behalf of either the candidate
or the objector. except that non-attorneys may participate as obscervers or coordinators at any
records examination on behalf of any party. Out of state attornevs may appear subject to Part
125.60(b) of the Rules and Reguiations of the State Board of Elections. A party must file with the
Board and othcer parties of the case a written appearance stating his or her name. address. telephone
or cctlular phone number, and, if avatlable. a fax number and ¢-mail address as well as the name
and contact information ot his or her attorney. where appropriate.

Though every eftort will be made by the Board or its designated (learing {ixaminer to keep partics
informed of upcoming events. partics shall be responsible tor periodically checking the Board's
website. with the Board™s staff or the Board's hearing examiner to kecp apprised of scheduled
events in their case. The failure of a party to recetve actual notice of an event posted on the Board's
website regarding their case shall not prevent such event from proceeding as scheduled nor shall
it invalidate any action taken at such event.

12




4. AUTHORITY OF THE BOARD

The Board itself or through its designated hearing examiner 1if applicable: (See Part 5 below) shall
conduct all hearings and take all necessary action to avoid delay. to maintain order. to ¢nsure
compliance with all notice requirements. and to ensure the development of a clear and complete
record. H a Hearing Examiner has been duly appointed. the Hearing Examiner shall preside over
all such hearings. At the discretion of the Board or the hearing examiner. hearings may be
conducted in two or more locations connected by teiephonic or video conference: however, any
witness who s going to provide verbal testimony must appear at the same location as the requesting
party or its counsel (unfess otherwise agreed by such requesting party or their counsel. and the
hearing examiner or Boeard). The Board or its desig iated hearing examiner shall have all powers
necessary 1o conduet a fair and impartial hearing including. but not hmited to:

{a) Adminisier caths and aftirmations;

(b) Regulate the course of hearings. set the time and place for continued hearings. fix
times for filing of documents. provide for the taking of testimony by deposition if
necessary, and in general conduct the proceedings according to recognized
principles of administrative taw and the provisions of these Rules:

(c) Examine witnesses and direct witnesses to testify. limit the number of times any
witness may testify, limit repetitious or cumulative testimony. and set reasonable
limits on the amount of time each witness may testify:

(d) Rule upon offers of proot and receive relevant evidence:

(e) Direct parties to appear and confer for the stipulation of facts or simplification of
issues. and otherwise conduct case management conferences:

() Dispose of procedural requests or similar matters:

(g} [ssue subpoenas and rute upon objections to subpoenas (subject to the provisions
of paragraph 8§ betow) and discovery requests:

(h) Consider and rule upon all motions presented in the course of the proceedings
except that a Motion to Strike or Dismiss an Objection or a Motion for Directed
Verdict or its administrative equivalent can only be ruled upon by the Board.
Unless otherwise directed by the hearing examiner. the hearing of the objection will
proceed despite the filing ol the above Motions:

(1) Consider such competent and relevant evidence as may be submitted. including.
but not limited to. documentary evidence. aftfidavits and oral testimony: and

10




() linter any order that further carries out the purpose of these Rules.

The grant of authortity listed above 1o the designated hearing examiner by these Rules shall not be
construed 1o limit the authority of the Board to enter any contravening order.

The Board may on its own motion, strike any objection if it determines that the objection does not
meet the requirements set forth in 10 ILCS 5/10-8.  Objections to mdividual signers and/or
circulators must consist ot a specific objection or objections to that particular signer or circulator.
In addition. the Board on its own motion may strike any portion of an objection that it determines
to be not well grounded in fact and/or law.

5. HEARING EXAMINERS

[n view of the time limitations and the amount of evidence to be presented, the Board may appoint
a hcaring ¢xaminer in any case which the Board deems such an appointment necessary or
expedient. Any hearing examiner so appeinted shall have the duties and powers of the Board as
set forth in these rules. except that a hearing examiner shall not have the power to rule upon any
motion which would be dispositive of the objection or issue a final decision. In addition. any
hearing examiner appointed by the Board is authorized and directed (a) to hold a full hearing and
recceive all evidence and argument. (b) to prepare a record of the hearing mcluding a full transeript
of court reporter stenographic notes of the proceedings (where the presence of a court reporter was
determined necessary by the hearing examiner), (¢) to prepare an outline of all the evidence. tssues
and argument (Such outline may be incorporated into the written recommendation.} and (d) to
prepare recommendations, and proposal for decision for submission to the Board. the General
Counsel and the partics. In cases where a hearing examiner is appointed. the Board shall not 1ssue
a final decision until a proposal for decision submitted by the Ilcaring Examiner is served upon
the parties and an opportunity is afforded each party to take exceptions. whether written or oral.
and. 1f the Board so permits, oral argunient before the Board. The Board will make a final ruling
on the objection and may consider the following as part of its consideration and appraisal of the
record: the petition and the objection thereto. the hearing transcript. the hearing examiner’s outline.
reccommendations and proposal for decision. and any cxceptions. bricfs. exhibits. ofters of proof
or arguments presented by the parties.

6. SERVICE OF DOCUMENTS

All briefs. notices, documents. pleadings. answers and correspondence shall be served upon the
opposing parties. or their attorneys if represented by counsel. and filed with the General Counsel
and the hearing examiner where appropriate. All briets, notices. documents. pleadings. answers
and correspondence may be sent by telefax or ¢-mail attachment if the other receiving party or his
or her represcntative agrees.  In those instances where a telefax or an unsigned e-mail
communication is used. a hard copy shall also be sent by regular mail. The failure to send or

4
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receive a hard copy shall not negate or render nvalid the contents of the original communication,
The date the tetefax or e-mail attachment is sent shall be deemed the date notice s given.

7. MOTIONS PRACTICE

All Motions Generally

(a)

(b)

(¢}

It a hearing examiner has been appointed. motions shall be addressed to the hearing
examiner. with copies provided to the General Counsel’s office. The hearing
examiner will decide motions in due course and will recommend a decision on
dispositive motions to the Board. If a hearing examiner has not been appointed.
motions will be filed with the General Counsel and will be decided by the Board.

The Board will decide all motions in cases in which no hearing examiner has been
appointed. In accordance with the Open Mectings Act. the Board may mect by
video conference call to rule on such motions. The Chairman may appoint a
member of the Board or the staff of the Board to hear and decide for the Board all
motions except dispositive motions. Motions addressed to the Board shall be
thoroughly briefed so as to minimize the time needed for oral argument.  Such
argument shall be permitted at the Board's discretion.

Motions for continuance are discouraged and will be granted only in extreme
circumsiances.

Dispositive Motions

(d)

(e)

(f)

The Board will decide all dispositive motions upon receipt of the recommendation
of a hearing examiner and/ or the General Counsel.

Preliminary motions not alrcady ruled upon including motions ftor summary

judgment (or similar motions) and objections to an objector's petition in the nature

of'a motion to dismiss or strike the objections will be heard prior to the case on the
merits if so directed by the Chairman. The Board may. in its discretion. reserve
rulings on preliminary motions and objections pending further hearing thercon,

The Board may. upon its own motion with notice (o the partics. dismiss for failure
to prosecute an objection in any case where the objector fails to attend the initial
meeting of the Board at which the objection is called or repeatedly fails to attend
proceedings ordered by the Board or its duly appointed hearing examiner.
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8. SUBPOENAS

Any party desiring the 1ssuance of a subpoena shall submit a request to the hearing examiner. Such
request for subpoena may scck the attendance of witnesses at a deposition (evidentiary or
discovery. however all depositions can be used for evidentiary purposes) or hearing and/or
subpocnas duces fecum requiring the production of such books. papers. records and documents as
may relate to any matter under inquiry befare the Board.  The request must be filed no later than
5:00 p.m. on Wednesday, July 13™ and shall include a copy of the subpocna itself and a detailed
basts upon which the request is based. A copy of the request shall be given to the opposing party
at the same time it 1s submitted to the hearing examiner. The hearing examiner shall submit the
same to the Board (via General Counsel) no later than 5:00 p.m. on Thursday, July 14", The
Chairman and Vice Chairman shall consider the request and such request shall only be granted by
the Chairman or Vice Chairman. The opposing party may submit a response to the request:
however any such responsc shall be given to the hearing examiner no later than 4:00 p.m. on
Thursday, July 14", who shall then transmit it to the Chairman and Vice Chairman (through the
General Counsel’s office} with the subpoena request. ‘The hearing examiner shall issue a
recommendation on whether or not the subpoena request should be granted no later than 5:00 p.m.
on Friday, July 15", The Chairman or Vice Chairman may limit or modify the subpoena based
on the pleadings of the parties or on their own initative. Any subpoena request received
subsequent to 5:00 p.m. on July 13™ will NOT be considered unless good cause shown. It
approved. the party requesting the subpoena shall be responsible for proper service thercof.

Any party desiring a subpocna duces tecum directed to an election authority to produce copies of
volter records relating to voter signatures which were ruled upon during a record examination (for
purposes of making a motion under Rule 9) may submit a request to the General Counsel. with
copies given o the hearing examiner and opposing party. The General Counsel may grant such
subpoenas. The party requesting the subpoena shall be responsible for proper service thereot,

[n case any person so served shall neglect or refuse to obey a subpocna. or refuse to testify in a
hearing before the Board or Hearing Examincer. the Board may. at the request of any party, file a
petition in the Circuit Court setting forth the facts of such knowing refusal or neglect. The petition
shall be accompanied by a copy of the subpoena. the return of service thereon and the sworn
statement of the person before whom the witness was to appear that the witness did not so appear.
The petition shall apply for an order of the Court requiring such person to comply with the dulv
1ssued subpoena.

9. RECORDS EXAMINATION

NOTE: Records exams will be scheduled as soon as practicable. and may commencee as early as
Monday, July 18™.
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At the direction of the Board or a hearing examiner. the partics may be directed to appear at a
“records examination.” Notice ot same shall be provided by the Board or the hearing examiner.
At the records examination, staft” assigned by the Board shall. in an orderly and expeditious
manner. search for and examine the State Board of Llections™ computcerized registration records
for comparison to the names on the candidate petition that have been objected to. Board stait shall
examine cach signature based upon the specitic objection raised to it and determine. as appropriate.
whether 1) il the person who signed the petition is a registered voter at the address corresponding
to the person’s signature on the petition and if so. 2) if the signature of the person who signed the
petition rcasonably compares with the signature shown on that person’s voter registration record
contained in the computerized voter registration database, 3) the person’s address 1s within the
requisite district. and/or 4) the person signed the petitton more than once.

Board staff shall note their determinations as to the validity of cach signature by clicking on the
appropriate boxes on the computer screen. which shall indicate whether the objection to cach
signature is sustained or overruled. Results of the examination shall be provided to the candidate
and objcctor following the completion of the examination on a daily basis, but may not be so
provided until the following day. Such results witl consist of the page and line number of cach
signature that has been examined. and will indicate the staff determination of validity as to each
stgnature examined.

The Board's staff shall. based upon their examination of the relevant registration records. make
and announce a finding as to whether certain objections in the objector’s petition are sustained or
overruled. Such computerized voter regisiration records of the State Board of Elections and the
stafl’ findings as to whether the objections are sustained or overruled may be considered as
evidence with respect ta the objections described above.

The Board or a hearing cxaminer may. in their discretion. order that a partial or sample records
examination be conducted in order to test the validity of certain objections in the Objector’s
petition when it appears possible. viewing the face of the objections or upon other known facts,
that the objections may not have been made as a result of a reasonable inquiry or investigation of
the facts or were not made in good faith. In the alternative. the Board or hearing examiner may
order. on its own motion or upen motion of the candidate. that the objector show cause as to why
the objection should not be stricken as having not been well grounded in fact or in taw. Fatlure to
show such cause shall be grounds to strike the objection.

Each party shall have the right to have designated and duly authorized representatives
(“watchers™). including the party or the party’s counscl. present during the records examination.
No more than one watcher for each party may be assigned to any given computer terminal at which
a records examination is being conducted.  The tailure of a watcher to timely appear at the
examination shall not detay nor affect the vahidity of the examination and the recards examination
shall proceed.
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Watchers are to participate as observers onty. The Board’s staff shall not be required to solicit the
opinion of any watcher as to any matter nor consider such opinions if offered. Arguing with Board
staft or other abusive conduct will not be tolerated. By order of the General Counsel or his
designce. a watcher may be removed from the records examination proceedings for the conduct
specified above and any other conduct that disrupts the orderly conduct of the proccedings and if
necessary. this provision will be enforced by appropriate law enforcement. In the event of such
removal. the Board may continue with the records examination in the absence of the removed
watcher. A party may replace a removed watcher with another watcher: however. the records
exanmination will not be detayed by the absence of a replacement watcher. Photography of any
kind. including video recording. is prohibited in the records examination arca.

Following the records examination. statt rulings thereon shall be used 1o create a line by line
computer gencrated report of the results of the records examination. The report shall then be sent
via ec-mail or facsimilc to the partics or their counsel. The report shall be transmitted to both partics
or their counsel at the same date and time and such date and time shall serve as the commencement
of the three (3) business day time period (aka. the Rule 9 Motion Period) described below.

The parties will be given an opportunity to present all objections 1o staft findings properly made
at the records examination or prior thereto in the nature of a standing objection. to the Board or
the hearing examiner at the evidentiary hearing on the merits of the objection scheduled by the
Board or the hearing examiner (the Rule 9 Motion Hearing). The party making the objection bears
the burden of producing evidence proving that the staft finding was in error. Such cvidence oftered
to refute the stafl finding must be submitted to the Board or the hearing examiner with a copy
provided to the opposing party no later than 5:00 p.m. on the third business day following the date
of the transmittal of the report deseribed in the immediately preceding paragraph unless extended
by the Board for good cause shown. Evidence in the torm of an affidavit must be sworn to. signed.
and notarized before a notarv public or other officer authorized to admimster oaths in the State of
THinois, Veriftcations under Section 1-109 of the Code of Civil Procedure (733 IL.CS 5/1-109) are
not acceptable. I any extension is given to the candidate or objector to rehabilitate or strike any
stgnature then the opposing party’s time period to provide other evidence to rebut that submission
shall be equally extended.

Section 1A-25 prohibits viewers from printing any records viewed at the records examination and
there is no provision requiring the Board to print any such records for the benefit of any party.
Therefore. at no time will the Board entertain any requests tor printouts of records that were
examined during the records examination conducted by the Board except as otherwise ordered by
the Board. Lists of registered voters are available for purchase by political committees registered
with the Board. pursuant to Article 4. 5 and 6 of the Election Code. Note: Such records do not
contain the signatures of the voters. In addition. records of individual voters can be obtained
through the oftice of the clection authority in whose jurisdiction the voter is registered. Check with
the appropriate clection authority as to obtaming such records. and the content of same.
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If at any time during the records examination it appears that (1) the number of valid signatures
remaining on the petition is fewer than the number of valid signatures required by law or (11) the
number of valid signatures on the petition will exceed the number of valid signatures required by
law even if all of the remaining objections to be decided were sustained. the Board or the hearing
examiner may suspend the records examination and the results of the records examination shall be
forwarded to the Board or the hearing examiner, as the case may be. If this is so ordered. the party
adversely affected by the order will be aftorded an opportunity to present evidence that there exists
a sufficient amount of valid or invalid signatures as the case may be. to warrant resumption of the
examination. Such evidence must be submitted no later than 5:00 p.m. on the second business day
following the order of suspension. The records examination may then be resumed or terminated at
the diseretion of the Board or the hearing examiner.

(For a detailed description of specific objections and the policics applied to each. please refer to
the attached Appendix A}

10, EVIDENCE

Evidence submitted by either party will be heard by the Board or the designated hearing examiner.
including. but not Iimited to. documentary evidence. depositions. aftidavits. and oral testimony.
Documentary evidence shall be presented at a hearing. however service of such documentary
evidence mayv be made by facsimile or e-mail. Any affidavits submitted must be original. and any
voter registration records must be certified by the election authority that issued them.

Due to the fact that the Board must hear and pass upon objections within a limited time. extended
examination and cross examination of witnesses will be subject to the discretion of the Board or
its designated hearing examiner. and the Board/hearing examiner will not be bound by the rules of
evidence which prevail in the circuit courts of Illinois. Where the Board is hearing the objection
itself. the Chairman shall make all necessary evidentiary rulings. subject to appeal to the entire
Board. Where a hearing examiner has been appointed. he or she will receive all evidence and make
all evidentiary rulings, subject to review by the entire Board. The Board will not retry issucs heard
by a hearing examiner unless the hearing examiner has excluded evidence the Board believes
should have beenadmitted. In such cases the Board will hear the exeluded evidence and such other
evidence as may be appropriate in response to the matter excluded. The Board will not hear
cvidence that could have been but was not presented to the hearing examiner. nor will the Board
or hearing examiner consider objections that could have been. but were not raised in the original
written objection.

II.  ARGUMENT
All arguments and evidenee must be contined to the points raised by the objector’s petition and
objections. if any. to the objector's petition. The Board reserves the right to limit oral arguments

in any particular case and will ordinarily allow not more than ten minutes per side for argument.

9
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With regard to the substance of the objections. generally the objector must bear the burden of
proving by operation of law and by a preponderance of the relevant and admissible evidence (“the
burden of proof™) that the objections are true and that the petition is nvalid.

12. ORDER

I the objections are sustained in whole or in part. the Board will 1ssue an Order declaring the
remedy up to and including invalidation of the Petition. The Board will state its findings in writing
noting the objections which have been sustained. H'the objection is overruled. the Board will 1ssue
the appropriate Order: stating its findings in writing.

13. GENERAL PROCEDURES

For the matters not covered herein, the Board will generally follow the provisions of the Code of
Civil Procedure of 1llinots and the rules of the Illinois Supreme Court regulating discovery and
practice in trial courts. provided however that the Board will not be strictly bound by the Code or
rules in all particulars.

14, SESSIONS

After the Board convenes the initial hearing. it will be in continuous session until atl objections
arising out of that filing period have been considered and disposed of. and. in the discretion of the
Board. its session may be extended or recessed for a period to be determined by the Board.

15, TRANSCRIPT AND RECORD OF PROCEEDINGS

A transcript of the proceedings will be made by a certitied court reporter. Coptes may be purchased
from the reporter and will not be turnished by the Board. I a party aggrieved by the dectsion of
the Board timely files and serves upon the Board a proper petition tor judicial review pursuant to
Section 10-10.1 of the Election Code. the Board shall. upon the written request of the petitioner or
upon order of the Circuit Court, prepare and file with the Circuit Court the record of proceedings
betore the Board. The petitioner or the Court shall designate which portions of the record of
proceedings are to be prepared and filed. The respondent or respondents in the judicial review
proceedings may designate in writing additional portions of the record of proceedings to be
prepared and fited i not included in the petitioner’s designation of the record. The parties to a
judicial review proceeding are encouraged to limit the record of proceedings to be filed with the
Court to only those recards material and relevant to the 1ssues on judicial review so that the
preparation and filing of unnecessary records 15 avoided.

10
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ADOPTED THIS 11" day of July 2016

) CONSTITUTING THE

) STATE BOARD OF
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— ) ) ELECTORAL

) BOARD
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APPENDIX A.

Listcd below are the most common grounds for objections 1o petitions and the basis on which the Board
will render decisions on objections unless evidence or argument presented at hearing persuade the Board
that circumstances require a dittering decision.

When the records examination is being conducted. any exceptions to the decision of the examiner must
be made to the ruling at the time the ruling is made or the exceeption to the ruling 1s walved. Any party
may. at the beginning of the records examination 1ssue a general objection to any adversc decision of the
records cxaminer obviating the need for individual objections. If. subsequent to the general objection. a
party decides not to take exception to a particular ruling of the records examiner. the party may withdraw
the objection as to that particular ruling.

Pattern of Fraud
If the Board determines that a pattern of fraud exists based on an inordinate number of invalid petition
signers and/or petition circulators accompanied by evidence of fraudulent conduct, such that the integrity
of the entire petition or the petition sheets of individual circulators is sutfictently compromised. the
Board may strike the entire petition (or individual petition sheets) on this basis. In order to be considered
by the Board or the hearing examiner. an allegation of a pattern of fraud must be inttially pled by the
objector and such pleading must be a part of the initial written objection filed by the objector. In the
absence of'such initial pleading by the objector, consideration ot whether any pattern of traud exists shall
rest solely in the Board’s discretion. To make a valid claim of a pattern of fraud. an objector must allege
specific instances of fraudulent conduct in the signature gathering and related processes. A general claim
of a pattern of fraud without specific examples is insufficient to establish such a claim. In addition. the
sheer number of invalid signatures on a petition. or on sheets circulated by a specific eirculator. without
an accompanying allegation of specific fraudulent conduct. shall not by itself establish a pattern ot fraud.

I. Objections to Individual Signers

A. Signer’s Signature Not Genuine

The voter’s original signature on his or her registration record shall be examined. If. in
the opinion of the records examiner the signature is not genuine. the objection shall be
sustained. There 1s no requirement that a signature be in curstve rather than printed form.
Any objection solely on the ground that the signature s printed and not in cursive form
or where the basis for the non-genuineness 1s the tact that the signature is printed. will be
denied as failing to state grounds for an objection. Staff must still perform the above
mentioned examinatton in situations where the signature 1s printed to determine whether
there 1s a reasonable match.

B. Signer Not Registered at Address Shown
The voter’s regrstration information shall be examined. 1f the address on the voter's
registration record does not match the address opposite his or her name on the petition.

A-12
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the objection shall be sustained. NOTE: If the candidate ean present evidence at the Rule
9 signature rehabilitation/challenge hearing that the voter resided and was registered to
vote at the address shown on the petition at any time during the petition circulation period.
the objection shall be overruled pending evidence from the objector that the voter did not
reside at such address on the date he/she signed the petition.

Signer Resides Qutside the State or District
Any objection to a petition signer whose address ts determined by the records examiner
to not in fact be located in llinois or within the applicable district. shall be sustained.

Signer’s Address Missing or Incomplete

In general. if there is enough information in the address for the SBI: staff to locate the
voter whose name and address is on the petition. this objection will be overruled. It there
is no address listed other than a city or village. the objection should be sustained unless
in the ¢ity. town or village. strect addresses either do not exist or are not commonly used.
tlowever, if the address line is blank. but the signers surname 1s the same as the person
signing above where an address 1s listed, indicating that such signer resides at the same
address. any objections to missing address shall be overruled. Objections ta missing
counties or to abbreviated municipalities (cg: FP — Forest Park., OP — Oak Park. etc.) or
to streets lacking a direction indicator (¢g: North State. S. Main) shall be overruled if in
fact the voter resides in that municipality or at the numerical address on that street. In
addition. objections to ditto marks in the address column, where such marks indieate that
a subsequent signer or signers live at the same address as the signer above. shall be
overruled. Where the petition and the registration card both show the same rural route
and box number. but no street address, the objection will be overruled. If the petition
shows a street and house numbcr and the registration card shaws a rural raute and box
number the objection will be sustained. If however. the voter's place of restdence has in
fact not changed. but only the designatian of 1t has changed. 1t is the burden of the
candidate to show that only the designation ot the residence has changed. (This issue
should be presented to the Hearing bExaminer at the Rule 9 signature
rehabilitation/challenge hearing.) 1f the address listed next to the voter's signature
matches the registration record in pertinent part {(¢g. the petition lists “John Doe. 1020
South Spring. Springfield™ and the registration record lists “John Doe. 1020 South Spring.
P.O. Box 4187. Springticld). the objection will be overruled.

Signature is Not Legible

H the records examiner determines that a signature is not legible. the examiner shall check
the address apposite the illegible signature. If none of the signatures of voters listed at
that address match. the objection will be sustained. The basis of the objection hawever,
must be that the petition signer is not registered at the address shown on the petition. 1f
the basis of the objection is that the signature is not genuine. the objection will be
overruted for the reason that it is impossible to determine genuinencess of the signature
without a comparison to the signature on the voter registration record. t the address is

A-13
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G.

also illegible. and the candidate cannot sufticiently. in a reasonably short amount of time.
identify the signatory so as to permit the records examiner to check the signature against
a specific voter record. then the objection will be sustained. I the itlegible signature is
located at a single address at which ten or more voters are registered. the examiner shall
not be required to cxamine every signature at that address to {ind a match. but may instead
rule the objcction sustained. In the event that the objection 1s sustained. the candidate at
a later time (but in no event later than the expiration of the three (3) business day time
period set forth in Section 9 above) will be given an opportunity to present a copy of the
stgner’s voter registration record for a signature comparison. It in the opinion of the
records examiner or the learing Examiner the signature is genuine and the address on
the voter registration record matches that contained on the petition. the objection will be
overruled.

Signer Signed Petition More Than Once at Sheet/Line Indicated

It the signatures on the sheet and line numbers tndicated match. the objection shall be
sustained and all but the signaturc appearing on or closest to the first petition sheet shall
be invalidated. If the page and line number of the alleged duplicate signature 1s not hsted
in the objection. the objection shall be overruled.

Signature Incorporates Initials/Name isn’t Identical to Registration Record

If. for example, the registration record indicates “John L. Jones™ 1020 South Spring.
Spfld.. and the petition lists ). Jones™ at 1020 South Spring. Spfld. the objection will be
overruled if the signature on the card and the petition match. An objection that is based
solely on the tact that a petition signature differs in form from the signature on the voter’s
registration card will be denied as failing to state grounds for an objection.

Voter Registration Record of Petition Signer Cannot be Located

The disposition of the objection depends on the grounds. If the objector is alleging that
the person s not registered to vote at the address shown on the petition. the objection will
be sustained. If the objection is based on the circumstances set forth in A, D, E. or G
above. where the only evidence to substantiate the objection is contained on the voter
registration card. the objection will be overruled.

Petition Signer’s Voter Registration is on Inactive Status

Any objection solely on the ground that the petition signer’s registration status 1s inactive
will be denied as failing to state grounds for an objection. The signature of an inactive
voter who rentains at the registered address shall be deemed valid: whereas. the signature
of an inactive voter who has moved from the registered address may be objected to as
“not registered at address shown.” At the Rule 9 signature rehabilitation/challenge
hearing. the Objector may introduce evidence that the voter in question no longer resides
at the address shown on the petition.
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Objections to Petition Circulators

The following information is intended as guidance to the Board and its duly
appointed hearing otlicers in considering objections to a circulator’s qualifications.
the sufficiency of the circulator’s affidavit and the method of circulation. It is not
intended to establish legal standards for the following enumerated objections nor is
it intended as a substitute for statutory or casc law to the contrary.

A. Circulator did not Sign Petition Sheet
If the circulator’s statement is unsigned. the objection should be sustained. and all
the signatures on the petition sheet invalidated,

B. Ineligible Circulator

The fact that a circulator is not 18 years of age. or a United States Citizen or a
resident at the placc he or she states mn the affidavit may be proved by any competent
evidence. If the circulator 1s a registered voter in any state, a certified copy of his
or her registration document is competent evidence of age. citizenry and residence.
Ineligible eirculators may not circulate petitions and a petition page so circulated
may be invalid. In addition. it it is shown that an incligible circulator signed the
circulator affidavit. this may constitute perjury and such evidence may be referred
by the Board to the appropriate prosecutor’s office. The use of more than one
incligible circulator may conslitute a pattern of fraud. providing a basis for
disqualifying the entire petition.

C. Circulator’s Signature Not Genuine

If the circulator is a registered voter in lllinois. his or her original signature on his
or her registration card shall be examined by the hearing examiner. NO'T1:=: It 1s not
a requirement that a petition circulator be a registered voter. If, in the opinion of
the hearing examiner the signature 1s not genuine. the objection should be sustained.
The validity of a circulator’s signature may be proved by any competent evidence.
Collateral evidencce of the validity of the stgnature of the circulator 1s admissible,
such as testimony of & person purporting o obscrve one person signing the name
of another circulator. There 1s no requirement that a signature be in cursive rather
than printed form. and an objection solely on the ground that the signature 1s printed
and not in cursive form, or where the basis for the non-genuineness 1s the fact that
the signature is printed. will be dented as failing to state grounds for an objection.

D. Circulator’s Address is Incomplete
The circulator’s address must be sufficiently complete so as to easily locate the

circulator at the listed address in the event the circulator’s qualifications or the
method of circulation is challenged.

A-15
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E. Purported Circulator Did Not Circulate Sheet
Upon proof by the objector that the individual who signed as ctrculator did not
ctrculate the petition sheet or personally witness the signing of the signatures on
the petition sheet, the entire sheet may be invalidated. See also 11 (C) above.

F. Sheet Not Notarized
If the petition sheet is not notarized. the entire sheet may be invalidated. Simply
missing a notary scal docs not necessarily invalidate the sheet, unless the objector
establishes that the sheet was not notarized by a qualified notary public.

G. Purported Notary Did Not Notarize Sheet
If the petition sheet is not in fact notartzed by the notary who purports to notarize
it, the entire sheet may be invalidated. See also 1I{C) above.

III.  Miscellaneous Objections

A. Signatures Exceed the Statutory Maximum
If a petition is filed that contains signatures in excess of the statutory maximum, an
objection filed solely on that basis will not result in the petition being invalidated.
However, for purposcs of determining the total number of valid signatures. the
Board will not consider any signatures {or objections thereto) in exeess of the
statutory maximurm, the count ot which will commence with page 1.
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APPENDIX B.

Schedule of Brief and Motion Filing

Candidate’s Motion to Strike and/or Dismiss or other similar motion (MTSD)
Objector’s Motion for Summary Judgment or other similar motion (MSJ)

Must be filed no later than 5:00 p.m. on the second busincss day (Wednesday, July 13™)
following the date of the Inmtial Meeting of the Board, unless extended by the Board or
hearing examiner for good cause shown.

Objector’s Response to Candidate's MTSD
Candidate’s Response to Objector’s MSJ

Must be filed no later than 5:00 p.m. on the second business day following the due date of
the Candidate’s MTSD or Objector’s MS] (Friday, July 15™) unless extended by the
Board or hearing examiner for good cause shown.

Candidate’s Reply to Objector’s Response to Candidate's MTSD
Objector’s Reply to Candidate’s Response to Objector’s MSJ

Must be filed no later than 5:00 p.m. on the second business day tollowing the due date of
the Objector’s Response to the Candidate’s MTSD or the Candidate’s Response to the
Objector’s MSJ (Tuesday, July 19") unless extended by the Board or hearing examiner
for good cause shown.

Any memorandum of law n support of any of the above pleadings shall accompany such pleading.
Briefs on any issue or issues shall be filed as directed by the Board or the hearing examiner.
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STATE BOARD OF ELECTIONS

2329 S. MacArthur Blvd.
Springfield, lllinois 62704-4503
217/782-4141

Fax: 217/782-5959

BOARD MEMBERS

Charles W. Scholz, Chairman
Ermest L. Gowen, Vice Chairman
William J. Cadigan

Andrew K. Carruthers
Betty J. Coffrin

John R. Keith

William M. McGuffage
Casandra B. Watson

James R. Thompson Center

100 W. Randoiph St., Ste. 14-100
Chicago, lllinois 60601-3232
312/814-6440

Fax: 312/814.6485

EXEC UTIVE‘I‘Z_).IRECTOR
Steven S. Sandvoss

TO: Chairman Charles W, Scholz
Vice Chairman Ernest L. Gowen
Members of the Board
Executive Director Steven S, Sandvoss

From: Kenneth R. Menzel, General Counsel
Re: Appointment of Hearing Ofticers
Date; July 7, 2016

[ have selected the following persons to serve as hearing officers for the several objections filed with the
State Board of Elections following the filing period for new party and independent candidates at the
November 8. 2016 General Election and proposc the following cascs be assigned to them for hearing.

David Herman

16 SOEB GE 106
16 SOEB GE 108
16 SOEB GE 109

Jim Tenuto

16 SOEB GE 102
16 SOEB GE 103
16 SOEB GE 104
16 SOEB GE 105
16 SOEB GE 107
16 SOEB GE 504
16 SOEB GE 505
16 SOEB GE 306
16 SOEB GLE 507
16 SOEB GE 508

Wicklund v. Dill
Swift & Patrick v. Schulter
Stocks v. Dill

Koehn v, Silver

Brown & Welbers v. Schreiner
Bigger v. Fluckiger & Koppie
Bigger v. Conklin

Swift & Patrick v. Harner
Sherman v. Soltysik & Walker
Sherman v. Vann

Sherman v. Fluckiger & Koppie
Sherman v, Conklin

Weber v. [arsy

[ would request of the Board authorization to appaint the above persons to serve as hearing officers and
for the above cases to be assigned to them for hearing.

Sincerely

Lt ot

Kenneth R. Menzel. Gm(e;al Counsel

www elections.il.gov
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Hanson v Smodilla
16 SOEB GE 10

Candidate: Tracy Smodilla

Office: 22" Senate

Party: Republican

Objector: Edward E. Hanson

Attorneys For Objector: Michael Kasper and Kevin Morphew

Attorney For Candidate: Burt Odelson

Number of Signatures Required: 1000

Number of Signatures Submitted: 2469

Number of Signatures Objected to: 1693

Basis of Objection: The Candidate’s nomination papers contain an insufficient number of valid
signatures. Various objections werec made against the petition signers including “Signer’s
Signature Not Genuine,” “Signer Not Registered at Address Shown.™ “Signer Resides Qutside of
the Distriet.”™ “Signer’s Address Missing or Incomplete.” “Signer Signed Petition More than Onee”
and “Signer Voted in the 2016 Democratic Primary.”

Dispositive Motions: Candidate’s Motion to Strike and Dismiss. Candidate’s Motion to Extend
Time to File Evidence and Proofs Pursuant to Rule 9. Objector’s Rule 8 Material. Candidate’s
Motion to Strike Objector’s Rule 8 Motion

Binder Check Necessary: Yes

Hearing Officer: Phil Krasny

Hearing Officer Findings and Recommendations: A records examination commenced and was
completed on June 16, 2016. The examiners ruled on objections to 1693 signatures, 1198
objections were sustained, leaving 1271 valid signatures, which is 271 signatures more than the
required minimum number of 1000 signatures.

The Candidate’s Motion to Strike and Dismiss seeks to dismiss those objections in which the
Objector has challenged the signatures of persons who allegedly voted in the 2016 Democratic
primary and thereafter signed the Candidate’s nominating petition to run in the general clection as
a Republican for the office of State Senator of the 22™ [ ceislative Representative District. The

lHearing officer agrees with Candidate s areument that the 1llinois Election Code no longer restricts
an individual who votes in one established party’s primary from subsequently signing the
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nomination pctition for a candidate of another party. and recommends that the Motion to Dismiss
be granted.

The Hearing Examiner further recemmends that the Candidate’s “Rule 87 Motion be dismissed.
because documentation supporting the motion was not served an the Candidate or Tearing
Examiner as set forth in the June 13. 2016 Order and is otherwise customary.

Finally. even if the Board declines to foltow the Hearing Fxaminer’s recammendation to exclude
the “Rule 87 maicrials. a majority of the objections raised pertain to a signer having vated in the
Democratic primary prior to signing the Candidate’s petition: once subtracting those and assuming
that all of the remaining challenged signaturcs would be sustained. the partics agree that the
Candidate would still have in excess of the 1000 required stgnatures.

Accordingly. the Hearing Examiner recammends that the Candidate’s name be certified tor the
batlot as the Republican Candidate for the office of State Senator for the 22™ Legislative District.

Recommendation of the General Counsel: The General Counsel concurs in the Hearing
Officer’s recommendation.
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Edward E. Hanson,
Petitioner-Objector,
V.

Tracy Smodilla,

Respondent-Candidate.

L ®

BEFORE THE DULY CONSTITUTED ELECTORAL BOARD
FOR THE HEARING AND PASSING UPON OF GBJECTIONS TO
THE NOMINATION PAPERS OF CANDIDATES FOR NOMINATION TO THE
OFFICE OF STATE SENATOR FOR THE 22nd LEGISLATIVE DISTRICT

ORIGINAL ON FILE AT
STATE BD OF ELECTIONS

ORIGINAL TIME STAMPED
AT/O:-31AM JUNE T 2014
I

T A R I N

OBJECTOR'S PETITION
INTRODUCTION

Edward E. Hanson, hereinafter sometimes referred to as the Objector, states as follows:

. The Objector resides at 358 Jefferson Ave., Elgin, [llinois, 60120 in the 22nd Legislative

District of the State of Illinois, and is a duly qualified, legal and registered voter at that
address.

. The Objector's interest in filing this Petition is that of a voter desirous that the laws

governing the filing of nomination papers for the office of State Senator for the 22nd
Legislative District of the State of llinois are properly complied with, and that cnly
qualified candidates appear on the ballot for said office. .

OBJECTIONS

. The Objector makes the following objections to the purported nominztion papers

("Nomination Papers") of Tracy Smodilla as a candidate for the office of State Senator
for the 22nd Legislative District of the State of Ilinois ("Office") to be voted for at the
General Election on November 8, 2016 ("Election"). The Objector states that the
Nomination Papers are insufficient in fact and law for the following reasons:

. The name of no candidate of the Republican Party appeared on the ballot for nomination

to the Office in the Primary Election. As a result, a vacancy in nomination was creatad
that could be filled within 75 dzys of the Primary Election pursuant to Section 8-17 and
7-61 of the Election Code. Any candidate designated to fill the vacancy in nomination is
required to submit a nominating petition signed by a pumber of voters of the Legislative
District equal to the nember required for a cendidate to quelify for the ballot in the
Primary Election.
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Pursuant to State law, nomination papers for the Cffice to be voted for at the Election
must contain the signatures of not fewer than 1,000 duly qualified, registered and legal
voters of the 22nd Legislative District of the State of Ilhnois collected in the manner
prescribed by law. In addition, nomination papers must truthfully allege the
qualifications of the candidate, be gathered and presented in the manner provided for in
the Illinois Election Code, and otherwise executed in the form provided by law. The
Nomination Papers purport to contain the signatures of in excess of 1,000 such voters,
and further purport to have been gathered, presented and executed in the manner provided
by the Hlinois Election Code.

The Nomination Papers contain petition sheets with the names of persons who are not
registered voters, or who are not registered voters at the addresses shown opposite their
respective names, as is set forth specifically in the Appendix-Recapitulation attached
hereto and incorporated herein, under the heading Column a., "Signer Not Registered at
Address Shown," in violation of the Illinois Election Code.

The Nomination Papers contain petition sheets with the names of persons who did not
sign the papers in their own proper persons, and such signatures are not genuine and are
forgeries, as is set forth specifically in the Appendix-Recapitulation attached hereto and
incorporated herein under the heading, Column b., "Signer's Slgnature Not Genuine," in
violation of the Ilinois Election Code.

The Nomination Papers contain petition sheets with the names of persons for whom the
addresses stated are not in the 22nd Legislative District of the State of Iilinois, and such
persons are not registered voters in the 22nd Legislative District, as is set forth
specifically in the Appendix-Recapitulation attached hereto and incorporated herein,
under the heading, Column c., "Signer Resides QOutside District," in violation of the
Nlinois Election Code.

The Nomination Papers contain petition sheets with the names of persons for whom the
addresses given are either missing entirely or are incomplete, as is set forth specifically in
the Appendix-Recapitulation attached hereto and incorporated herein, under the heading,
Column d., "Signer's Address Missing or Incomplete,” in violation of the linois Election
Code.

The Nomination Papers contain petition sheets with the names of persons who have
signed the Nomination Papers more than one time as is set forth specifically in the
Appendix-Recapitulation attached hereto and incorporated herein, under the heading,
Column e., "Signer Signed Petiion More Than Once at Sheet/Line Indicated," in
violation of the Illinois Election Code.

The Nomination Papers contain petition sheets with the names of persons who are not
eligible to sign the Candidate’s petitions because they are not qualified primary voters or
electors of the Republican Party because those signers voted in the Democratic Party’s
Primary Election on March 15, 2016, as is set forth specifically in the Appendix-
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Recapitulation attached hereto and incorporated herein, under the heading, Colum f.,
“Voted in the 2016 Democratic Primary” in violation of the Illincis Election Code.

The Nomination Papers contain less than 1,000 validly collected signatures of qualified
and duly registered legal voters of the 22nd Legislative District, signed by such voters in
their own proper person with proper addresses, below the number required under Hlinois
law, as is set forth by the objections recorded in the Appendix-Recapitulation attached
hereto and incorporated herein.

The Appendix-Recapitulation is incorporated herein, and the objections made therein are
a part of this Objector’s Petition.
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WHEREFORE, the Objector requests: a) a hearing on the objections set forth herein; b)
an examination by the aforesaid Electoral Board of the official records relating to voters in the
22nd Legislative District, to the extent that such examination is pertinent to any of the matters
alleged herein; c) a ruling that the Nomination Papers are insufficient in law and fact, and d) a
ruling that the name of Tracy Smodilla shall not appear and not be printed on the ballot for
nomination to the office of State Senator of the 22nd Legislative District of the State of Illinois.
to be voted for at the General Election to be held November 8, 2016.

Eﬁvdgrd E.- Hﬂm SO

OBJECTOR

Address:

Edward E. Hanson
358 Jefferson Ave.
Eigin, IL 60120

VERIFICATION
STATE OF ILLINOIS )
) SS.
cOuNTY OF Kane. )

 Edvand Elanson &%

Ed-wend—E—l-hnseab being first duly sworn upon oath, depose and state that I have read the
above and foregoing OBJECTOR'S PETITION, and that the matters and facts contained therein
are true and correct to the best of my knowledge and belief.

Subscribed and swomn to before me EM.

by ~Edward£-Hansen— Edward E. u‘”‘“’"\
this the day of June, 2016.

OFFICIAL SEAL
Notary Public NATHANIEL M HARRIS

NOTARY PUBLIC. STATE OF ILLINOIS
My Commussion Expires Oct 6, 201§
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BEFORE THE DULY CONSTITUTED ELECTGRAL BOARD
FOR THE HEARING AND PASSING UPON CT CBJECTIONS TO
THE NOMINATION PAPERS OF CANDIDATLS FOR NGMINATION TO THE
OFFICE OF STATE SENATOR FOR TIIE 22™? LEGISLATIVE DISTRICT

EDWARD E. HANSON,

Petitioner-Objector,

)

v. No. 16 SOEB GE 190

SIVIENNE

TRACY SMODILLA,

Respondent-Candidate.

MOTION TO STRIKE AND DISMISS

NOW COMES the Candidate, TRACY SMODILLA, by and through her attorneys.
ODELSON & STERK, LTD., and files this Motion to Strike and Dismiss the Objector’s Petition,
and states in support thereof as follows:

1. Section 5/10-8 requires the Objector to be a legal voter of the political suhdivision
or district of the Candidate being challenged.

2. The Objector heretn is a registered voter in Chicago, Illinois (See Ex. A), and not
a legal objector to the Candidate’s petitions in the 22" Legislative District.

3(a). General Misstatement of the Law

Paragraph eleven (11) misstates the law relative to qualified primary electors or voters
and their ability to sign partisan nominating petitions. The Ohjector cites no sections of the
Election Code which apply to the inability of a qualified primary elector or voter to sign a

partisan petition to nominate a candidate for the General Election after the primary wherein no

candidate was nominated and a vacancy created. Further, the Objectcr misstates the Iaw relative
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to the ability of an individual to sign a “General Election™ partisan petition, This paragraph is
legally deficient and should be stricken.

3(b). Legal Analysis

There is no statutory prohibition to voting in a partisan ¢lection or signing a partisan
petition prior to a primary election, and then signing a partisan petition for a dilferent party for
the general election to fill a vacancy in nomination.

The statutory definition of “qualified primary elector” is found in 5/7-10, the 3"
paragraph prior to the end of the section. “A “qualified primary elector” of a party may not sign
petitions for or be a candidate in the primary of more than one party.” Section 5/7-43 currently
does not allow a candidate or voter who participated in the primary with one political party, to be
a candidate of another political party for the general election. There is no similar prohibition
against participation of a signer of a partisan petition after the primary in order to fill a vacancy
in nomination.

In Kusper v. Pontikes, 414 U.S. 51, 94 S. Ct. 303, 38 L. Ed 2d 260, the Supreme Court
invalidated 7-43(d) which prohibited voters from changing political parties within a 23-month
pertod. The court held that Section 7-43(d), “was an unconstitutional infringement upon the
right of free political association protected by the first and fourteenth amendments™ Kusper, ot
414 U.S. 51 at 57.

In Sperling v. County Officers Electoral Board, 57 111.2d 81 (1974), our Supreme Court
said:

“The same reasoning which moved the Kusper coutt to hold
invalid the 23-month restriction upon voter changes of poiitical

artics is, it seems to us, applicatle to the 2-year restriction npon
those voters who wish to sign primary petitions, 2nd thet rectriction
too, must fail.” Sperling, ST 124 81 a1 84,

2
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“Thus in 1971, the Code barred voters, signers of primary petitions, and condidates from
participating in primaries of one political party if they had participated in the primary of another
poiitical party within two year.,”  Cullerton v. DuPage County Officers Electoral Bd., 384
[l.App.3d 989, 894 N.E.2d 774, 323 Iil.Dec. 748 (2008), at 992.

Kusper and Sperling changed that 2-year provision for all three categories: voters, voters
who sign primary nominating petitions, and voters who wish to be candidates. Cullerfon, at 993,

in 1990, the General Assembly enacted P.A. 86-1348, effective September 7, 1990,
which removed the restriction that had been stricken in Sperling regarding signers of the
petitions. The statute was structured to remove the restrictive language and leave the simple
sentence that remains today. “A qualified primary elector” of a party may not sign petitions for
or be a candidate in the primary of more than one party.” P A. 86-1348, (5/7-10). Cullerton, at
994. The Statement of Candidacy restriction applicable to candidates remains in 5/7-10.

The Cullerton court went on to hold that the candidate restriction on party-switching was
left intact by Sperfing and when 5/7-10 was amended in 1990, the General Assembly left the
candidate prohibition of party-switching in the statement of candidacy portion of the statute, but
severed the unconstitutional restrictions on party-switching for petition signers. Cullerton. at
967

The Supreme Court in Hossfeld v. lllinois State Bd. of Elections, 238 111.2d 418, 939
N.E.2d 368, 345 Ill.Dec. 525 (2010), recognized the delction in 5/7-10 in P.A. 86-1348 and the
fact that, “Since 1990 the General Assembly has not adopted any time restrictions on party-
switching by candidates or other definitions of “qualified primary elector.” Hossfeld, at 427.
428. Also, in P.A. 95-699, §5, eff. Nov. 9, 2007, the General Assembly deleted the no-switch

rule applicable to voters formerly contained in 7-43(d).

3
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The Hossfeld court stated:

“...the Election Code no longer contains express time limitations
on party-switching and Rauschenberger did not run afoul of the
only remaining restriction sct forth in both 7-10 and 8-8, that a
“qualified primary elector” of a party may not sign petitions for or
be a candidate in the primary of more than one party.”

See 398 1L App.3d at 744, 338 I11.Dec. 228, 924 N.E.2d 88.

There 1s no restriction from voting in the March 15, 2016 primary as a Democrat and then
signing a petition to put a Republican candidate on the ballot for the General Clection on
November 8, 2016. Certainly, none of the Democratic voters at the primary could be Republican
Candidates at the November, 2016 election, but there is nothing to restrict them from signing an
opposite party petition after the primary for purposes of putting a candidate on the November
2016 General Election ballot.

4, Paragraph eleven (11) of the Objector’s Petition is legally insufficient, stating no
statutory or case law prohibiting the signing of two nominating petitions for candidates of
different parties — one in the primary cycle which ended March 15, 2016 — and one in the 5/7-61
vacancy cycle ending May 31, 2016. As set forth in paragraph 3 above. nothing in the law
prohibits these actions. This paragraph should be stricken.

5. The Objector has “double™ or triple objected to hundreds of individuzl lines on
the 180 page petition. The objection to a signature not being genuine could not be made if the
objection as to the signer not being registered is valid. 1f the registration card is not on file. then
the Objector has not checked the signature of the signer. The Objector makes the ohjection to

the genuincness of signatures and registration status NOT upon “infermation and belicf”, but

tekes an ooth and swears that the ailzgations are true and correct,
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The Candidate requests that all “double” objections made in columns A and B to an
indrvidual line not be checked for both registration status and senuineness of the signature. No
factual research or good faith effort was made in attacking the signature on both grounds. This
obvious “shotgun” approach violates due process of law, and is in violation of the mandates of
5/10-8 to plead with specificity. There is no factual basis to making the “double” objection.

6. Electoral boards have continued to require that pleadings generally afford
adequate notice or specificity or present some credible evidence to sustain a minimal burden of
proof. See, ¢.g., Brueder v. Schmidt, No, 89-COEB-TC-03 (Cook Cty. Electoral Board 1990);
Vojik v. Marinaro, No. 89-COEB-TC-07 (Cook Cty. Electoral Board 1990); Blakemore v. Shore,
11-COEB-MWRD-03 (Cook Cty. Electoral Board 2012). Further, objections challenging all, or
virtually all, of the signatures filed, on multiple grounds, that evidence little, if any, reasonable
inquiry or investigation and that lack a good-faith basis in faw or fact will be dismissed. See,
e.g., McCarthy v. Pellett, No. 04-EB-WC-04 (Chicago Electoral Board 2004}, Yeurg-Curtis v.
Lyle, No. 03-EB-ALD-139% (Chicago Electoral Board 2003). See also Stroud v. Nelsorn, No., 11-
EB-ALD-332 (Chicago Electoral Board 2011), Sutor v. Acevedo, No. 06-EB-RGA-04 (Chicago
Electoral Board 2006), Thomas v. Swiss, No. 04-EB-WC-46 (Chicago Electoral Board 2004},
Gernhardt v. Fagus, No. 04-EB-WC-83 (Chicago Electoral Board 2004), and Davis v. Hendon,
02-EB-58-09 {Chicago Electoral Board 2002), in which the Chicago board dismissed objections
or certain allegations for failing to meet the requirements of 10 ILCS 5/10-8. 1.e., pleading
adequate, clear, and sufficient facts.

Here, the Objector has engaged in an obvious “shotgun” approach to his objections when
looking at the obiection on its face. Again, no factual research or good faith effort was made in
attacking the signatures, referenced ahove, on these grounds.

5
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7. 238 individual lines on the Candidate’s 180 page petition sheets have been
objected to with random “x” marks where no signature in fact exists on said lines. (See Ex. B)

8. Objector has made approximately 800 double objections, as referred to i
Paragraph 5, in columns A and B to an individual line with random “x” marks. (See EX. B)

The random line objections to lines that contain no signatures is prima facie proof that no
investigation; no fact finding; and no legal objection has been filed. The challenging of 238
“blank” lines coupled with the 800 “double” objections reflect a “shotgun,” non-specific,
untruthful objection that has been sworn to, under oath. The “double™ objections should be
stricken, as well as the “no signature” objections.

WHEREFORE, the Candidate, TRACY SMODILLA, respectfully requests that the

Objector’s Petition be stricken and dismissed, as set forth above, and the objections overruled.

Respectfully submitted,

TRACY SMODILLA, Candidate

By: /s/Burton §. Odelson
Burton §. Qdelson

Burton §. Odelson

Luke J. Keller

ODELSON & STERK, LTD.
3318 West 95th Street
Evergreen Park, I1, 60805
(708) 4245678

{708) 424-5755 - fax
attyburt@aocl.com
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Commissloners €9 WEST WASUINGTON STREET

g % Lf"r‘;r‘ VTR IANYE PASATY
M Diafud : i St

[ TR N

MARISEL A. HERNANDEZ, Chairwoman
WILLAM J. KRESSE, Commissioner

(2202007
FAX (3123253 - 2343
TTY (312,228 - €227
WWW.CHICAGCELECTIONS.COM
E-mail Address: CBCE@CHICAGOELECTICNI.NET

JONATHAN T. SWAIN,  Cammissioner

LANCE GQUGH  Executive Director

STATE OF ILLINOIS )
) SS
COUNTY OF COOK )
1, Lance Gough, Executive Director of the Board of Election Commissicnears in the County and State

aforesaid and keeper of tha records and files of said Board, do hereby certify that the following named
person is a registered voter. This individual Is currently registered at the address indicated below;

NAME: EDWARD E HANSON

ADDRESS: 1338 WWINONA ST 3
CHICAGO, ILLINOIS 60640

REGISTRATION NO: 09501FS

and that a copy of the original registration card and voter change information(if any) is attached,

all of which appears from the records and files of said Board.

IN WITNESS WHEREQOF, I have hereunto set my
hand and affixed tho Seal of c2id Bcard at
my office in the City of Chicago, this
10th dayof June A D. 2016
LANCE GOUGH
Executive Director

EXH[BIT
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69 WEST WASHINGTON STREEY
CHICAGC, ILLUNGCIS 60602

Commissioners

MARISEL A. HERNANDEZ, Chairwoman

! L. (312)269 - 7900
WILLIAM J. KRESSE, Commissioner FAX (312)263 - 3649
JIONATHAN T, SWAIN, Commissioner TTY (312)269 - G027

WWW.CHICAGOELECTIONS.COM

H . s © SH
LANCE GOUGH Executive Director E-mail Address: CBOE@CHI\.AGO»LECT‘ONJ ET

changes for 09501F5 - EDWARD E HANSON

Joter Status A I 09/04/2013
Voter Status2 C 09/04/2013
n_persen_ind Y N 04/18/2012
driver_tic_number 09/C8/2011
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69 WEST WASHINGTON STREET
CHICAGQ, ILUNCIS 60602
{312;269 - 7900
FAX (312)263 - 3649
TTY {312)269 - £027
WWW CHIZAGCEECTICNS.COM
E-mal Address: CICIBPCHICAGCELECTIONG NEY

:‘or‘nmisslfoners

VIARISEL A. HERNANDEZ, Chalrwvoman
NILLIAM J, KRESSE, Commissioner
IONATHAN T. SWAIN,  Commissioner

LANCE GOUGH  Executive Director

1istories for 09501FS - EDWARD E HANSON
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BEFORE THE DULY CONSTITUTED STATE OFFICERS ELECTORAL BCARD
EDWARD HANSON
Petitioner/Chjector,
Vs.
TRACEY SMOLDILLA

. No. 2016-SOEB 100
Respondent/Candidate.

FINDINGS AND RECOMMENDATIONS
PROCEDURAL HISTORY

Following the March 15, 2016 primary election, there was no Republican Party
Candidate nominated to run in the 2016 general election for the office of State Office of
State Senator for the 22™ Legislative District Representative District. To fill the vacancy the
Respondent/Candidate was sclected by officials of the Republican Party to be placed in
nomination (Sce 10 ILCS 5/7-60 et. seq.).

However, to be placed on the ballot, the Candidate needed to submit nominating
petitions containing 1,000 “qualified primary electors residing in the political division for
which the nomination is sought™ (10 ILCS 5/7-10).

The Candidate thereafier filed petitions containing 2,469 signatures.

The Petitioner/Objector filed an objection to the nominating petitions alleging legal and
factual deficiencies in the subinitted nominating petitions.

On June 13, 2016, the Electoral Board appointed Philip Krasny as the Hearing

Examincr to conduct a hearing on the objections to the nominating petitions and present

recommendations to the Electoral Board

An initial case management conference was held on June 13, 2016. which was
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aitended by Michacl Kasper and Kevin _Morphew, attorneys for the Objector. The Candidate
was represented by Burt Odelson. At the case management conference an order was cnicred
which, inter alia, gave the parties specified times to file motions and requests for issuance of
subpoenas.

The Candidate filed a2 “Motion to Strike and Dismiss”. No Response was fited.

A rccord cxemination was completed on June 16, 2015 at which time it was found
that, out of 1,693 objections, the Record Examiners found that the Candidate had 1,198
invalid signaturcs and 493 valid signatures; thereby resulting in 1,271 valid signatures, 271
more than required by statute.

Following the records exam, the Candidate filed a “Motion to Extend Time to File
Exidenes wnd Proofs Pursuant to Rule 97, The motion was taken under advisement. The
Candidaie thereafter filed a “Motion to Reconsider and Overrule Recommendation of Record
Clerk Pursuant to Rule 97

The Objector timely filed “Rule 8" material with the Electoral Board. but failed to
deliver copies of the materials to the Hearing Examiner or the Candidate. Thereafter, the
Candidate filed a “Moiicn to Strike Objector’s Rule 8 Motion™

A hearing was held on June 23, 2016 at the offices of the SBOE in Chicago. The |
Objector was represented by Michact Kasper and Kevin Morphew. The Candidate was
represented by Burt Odelson.

ECOMMENDATION
HOTION TO DISMISS

The Candidile’s Liction to Strike and Disimiss sceks to disiniss those objections in which
the Otjecter has challenged the signatures of persons who had allegedly voted in the 2016
Democratic Party primary election and thercafter signed the Candidate’s nominating petition to

run in the general clection as a Republican for the office of State Office of State Senator of
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the 22™ Legislative District Representative District.  Suecinctly put, the Candidate’s Motion
allcges that the Hlinois Elcction Code no longer restricts an individual who votcs in cie
established purty’s primary from sussequently signing the nonination pelitica {or a cuadidate of
anvuier poily. Kuspor v Pontikes, 414 US. 51, 94 §.Ct. 303 (1973), Sperling v. County Officer’s
Electoral Board, 57 111.2d 81, 309 N.E2d 589 (1974) and Hossfeld v. v. [ll. State Bd. of
FElections, 398 11l. App. 3d 737, 338 Ill. Dec. 228, 924 N.E.2d 88 (2010),

Your Hearing Officer agrees with the Candidate and recommends that the Motion to
Dismiss be granted. (Sec Hearing Examiner’s Recommendation in Cometls and Frasz v. Burd 16
SOEB 101)

HYEARING

At the hearing, the Candidate moved w have the “Rule 8”7 motion dismissed because the
suppuiling docunents were 1ot submitted to the Candidate or Hearing Examiner. The Objector
argued that the motien should be denied because the documentation was timely filed with the
Boeard, which mct the requiremenis of the Rules of Procedure.

Your Hearing Examiner recommends that the Motion to Exclude the “Rule 8 materials
fited with the Board, but not submitted to the Candidate or Hearing Examiner, be granted, since
the June 13, 2016 order entered by your Hearing Examiner directed all parties to send all
motions, responses and replies to opposing parties. Additionally, it should be noted that it has
Jong been the custom and practice for litigants experienced in election law litigation to provide
copies of Rule 9 materials to the opposing party so that the expedited nature of these pfoceedings
would continue unimpaired.

However, even if the Electicn Board decides not to follow the Hearing Examiner’s

recenumnaidation to exclude the “Rule 8 material”, it appears that a majority of the objections
PP jonty J
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raised in the “Rule 87 motion and supporting material pertain to a signer voting in the
Democratic primary and then signing the Candidate’s petition. Once subtracting all of those
objections and, assuming that all of the remaining challenged signatures would be sustained, the
purties agree that the Candidate would stil] have in excess of the 1000 required signatures
RECGMMENDATION
Accordingly, it is the Hearing Examiner’s recommendation that the Candidate’s name
appear on the ballot as the Republican Candidate for the office of State Office of State Senator

for the 22™ Legislative District Representative District.

,-/ P el .
Rc?[ifi J%Hy Submitted
i

#PhilipKrasny 6/27/16
(-H'Earing Officer
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Corneils/Frasz v Burd
16 SOERB GF 11

Candidate: Valcrie L. Burd

Office: 50" State Representative

Party: Democratic

Objectors: Russcll August Corneils and Andrew Frasz

Attorney For Objeetors: John Fogarty

Attorneys For Candidate: Michael Kasper and Kevin Morphew

Number of Signatures Required: 500

Number of Signatures Submitted: 663

Number of Signatures Objected to: 103

Basis of Objection: The Candidate’s nomination papers contain an insufficient number of valid
stgnatures. Various objections were made against the petition sicners including “Sicner’s
Signature Not Genuine,” “Signer Not Registered at Address Shown.” “*Siener Resides Qutside of
the District,” “Signer’s Address Missing or Incomplete.” “Signer Signed Petition More than Onee”

and “Signer Voted in the 2016 Republican Primary.”™

Dispositive Motions: Candidate’s Motion to Strike and Dismiss Objectors™ Petition, Objectors”
Response to Candidate’s Motion to Strike and Dismiss

Binder Check Necessary: Yes
Hearing Officer: Phil Krasny

Hearing Officer Findings and Recommendations: A records examination commenced and was
completed on June 16. 2016. The examiners ruled on objections to 103 signatures. 52 objections
were sustained. leaving 611 valid signatures. which is 111 signatures more than the required
minimum number of 500 signatures.

[n the Motion to Dismiss. the Candidate alleges that the objections to the signatures of persons
who allegedly voted in the 2016 Repuhlican primary and suheequently signed the Candidates
(Democratic) nominating petition should be dismissed because there is no prohihition in the
Hlinars Election Code against the same. The Objectors respond by arguing that those persons who
had voted in the 2016 Republican primary could not be “qualified primary electors™ of the
Democratic party for the 2016 election eyvele due to Seetion 7-44 of the Llection Code. which
prohibits an individual from voting in both parties” primaries.
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The Hearing Examiner recommends that the Motian to Dismiss be granted. based in part uron the
2010 Hossfeld case. in which the Hlinois Supreme Court traced the history of the cases and statutes
rclated to party-switching. The Hearing Examiner concludes from that review that while an
individual would likely be prohibited from running as a Democratie candidate in the same primary
cycle in which he took a Republican ballot. there is no statutory restriction preventing a voter from
signing the nomination petition of a candidate being placed in nomination by the Democratic party
for the general ¢lection. even if the signer had chosen a Republican ballot in the primary election.

The Hearing Examiner finds turther support to dismiss the objection in both legislative history
{Section 7-43) and in Section 3-1.2 of the Election Code. which states that as long as the voter
signing the nomination petition is registercd 1o vote at the address shown opposite his sicnature on
the petition. or was registered to vote at such address when he signed the petition. he is a qualified
primary elector™ thus. the language “qualified primary elector™ does not prevent a voter from
signing the nomination petition of a candidate running to fill a vacaney of one party. cven though
the same voter chose the ballot of the opposing party in the primary.

The parties stipulated that the objector presented Rule 9 documentation establishing that. in
addition to the 52 signatures found to be invalid at record examination. 109 persons sioning the
Candidate’s nominating petition had selected a Republican primary ballot. The partics were unakle
to agree on whether 9 additional persons signing the Candidate™s ballot had selected @ Renublican
primary ballot: the Hearing Examiner reviewed the documentation submitted and sustained 4 ot
the objections and overruled 3 of the objections.

It the Electoral Board follows the Hearing Lixaminer’s recommendation ta grant the motion to
dismiss the objection. then the Candidate has in excess of 300 valid signatures and the Iearing
Examiner accordingly recommends that the Candidate’s name be certified for the ballot as the
Democratic Candidate for the office of State Representative for the 50™ Representative Distriet.

{To the extent the Board declines to follow the Hearing Examiner's recommendation. the

Candidate would have only 498 signatures and her name accordingly should not appear an the
ballot.)

Recommendation of the General Counsel: The General Counsel concurs in the Hearing
Officer’s recommendation.
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BEFORE THE DULY CONSTITUTED ELECTORAL EOARD FOR THE HEARING
AND PASSING UPON OBJECTIONS TO THE NOMINATION PAPERS FOR
CANDIDATES FOR THE OFFICE OF REPRESENTATIVE IN THE GENERAL
ASSEMBLY FOR THE 50** REPRESENTATIVE DISTRICT IN THE STATE OF
ILLINOIS

Russell August Corneils and Andrew Frasz,
Petitioner-Objectors, ORIGINAL ON FILE AT
STATE BD OF ELECTIONS

)
)
)
)
vs. ) ORIGINAL TIME STAMPED
; AT 239 0M  Hume 7 20/L,
)
)

Valerie L. Burd,

Respondent-Candidate.

VERIFIED OBJECTORS’ PETITION

Now come Russell August Corneils and Andrew Frasz (hereinafter referred to as the
“Objectors™), and state as follows:

1. Russell August Corneils resides at 107 N. Conover Ct., Yorkville, Illinois 60560,
in the 50" Representative District of the State of IMinois; that he is duly qualified, registered and
a legal voter at such address; that his interest in filing the following objections is that of a citizen
desirous of seeing to it that the laws governing the filing of nomination papers for a Candidate
for Nomination and Election to the Office of Representative in the General Assembly from the
50" Representative District of the State of Illinois are properly complied with and that only
qualified candidates have their names appear upon the ballot as candidates for said office.

2. Andrew Frasz resides at 1N545 Brundige Road, Elburn, Illinois 60119, in the 50"
Representative District of the State of Illinots; that he is duly qualified, registered and a legal
voter at such address; that his interest in filfng the following objections is that of a citizen
desirous of seeing to it that the laws governing the filing of nomination papers for 2 Candidate

for Nomination and Election to the Office of Representative in the General Assembly from the
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50" Representative District of the State of Illinois are properly complied with and that only
qualified candidates have their names appear upon the ballot as candidates for said office.

3. Your Objectors makes the following objections to the nomination papers of
Valerie L. Burd (“the Nomination Papers™) as a candidate for the Office of Representative in the
General Assembly from the 50" Representative District of the State of Illinois, and file the same
herewith, and state that the said Nomination Papers are insufficient in law and in fact for the
following reasons:

4, Your Objectors state that in the 50™" Representative District of the State of Illinois
the signatures of not less than 500 duly qualified, registered, and legal voters of the said 50
Representative District of the State of Illinois are required to be duly filed as part of a
candidate’s nomination papers. In addition, said nomination papers must truthfully allege the
qualifications of the candidate, be gathered and presented in the manner provided for in the
Ilinois Election Code, and otherwise be executed in the form and manner required by law.

The Candidate Has An Insufficient Number Of Signatures To Qualify For Office

5. Your Objectors state that the Candidate has filed 72 petition signature sheets

containing 659 signatures of allegedly duly qualified, legal, and registered voters of the 50'

Representative District of the State of lllinois.

6. Your Objectors state that the laws pertaining to the securing of ballot access
require that certain requiremenis be met as established by law. Filings made contrary to such
requirements must be voided, being in violation of the statutes in such cases made ard provided.

7. Your Objectors further state that the aforesaid Nomination Papers contain the
names of numerous persons who are not in fact duly qualified, registered, and legal voters at the

addresses shown opposite their names in the 50" Representative District of the State of Illinois
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and their signatures are therefore invalid, as more fully set forth in the Appendix Recapitulation
under Column A designated “SIGNER NOT REGISTERED AT ADDRESS SHOWN?” attached
hereto and made a part hereof, all of said signatures being in violation of the statutes in such
cases made and provided.

8. Your Objectors further state that the said Nomination Papers contain the names of
numerous persons who have signed said petition but who are not, in fact, duly qualified,
registered, and legal voters at addresses that are located within the boundaries of the 50"
Representative District of the State of Illinois as shown by the addresses they have given on the
petition, as more fully set forth in the Appendix-Recapitulation under Column B designated
“SIGNER RESIDES QUTSIDE DISTRICT” attached hereto and made a part hereof, all of said
signhatures being in violation of the statutes in such cases made and provided.

9. Your Objectors further state that the said Nomination Papers contain the names of
numerous persons who did not sign the said Nomination Papers in their own proper persons, and
that the said signatures are not genuine, as more fully set forth in the Appendix-Recapitulation
under Column C designated “SIGNATURE NOT GENUINE / NOT SIGNED BY PROPER
PERSON” attached hereto and made a part hereof, all of said signatures being in violation of the
statutes in such cases made and provided.

10.  Your Objectors further state that said Nominating Papers contain the signatures of
various individuals who have signed the petition more than once, and such duplicate signatures
are invalid, as more fully set forth in the Appendix-Recapitulation, under Column D designated
“SIGNED PETITION TWICE” attached hereto and made a part hereof, all of said signatures

being in violation of the statutes in such cases made and provided.
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11.  Your Objectors state that various purported signatures are legally defective and
deficient in that said signers are not qualified primary electors of the Democratic Party, as said
purported signers voted in 2016 Republican Primary Election, as more fully set forth in the
Appendix-Recapitulation, under Column E designated “SIGNER VOTED IN ANOTHER
PARTY ELECTION IN MARCH 2016 PRIMARY™ attached hereto and made a part hereof, all
of said signatures being in violation of the statutes in such cases made and provided.

12.  Your Objectors state that the Nomination Papers contain various purported
signatures that are legally defective and deficient in that those individuals so signing signed a
nominating petition for a candidate of another established political party prior to signing the
Candidate’s petition, as more fully set forth in the Appendix-Recapitulation, under Column F
designated “SIGNER PREVIOUSLY SIGNED PETITION OF ANOTHER ESTABLISHED
PARTY CANDIDATE” attached hereto and made a part hereof, all of said signatures being in
violation of the statutes in such cases made and provided.

13.  Your Objectors state that the Nomination Papers herein contested consist of
various sheets supposedly containing the valid and legal signatures of 659 individuals. The
individual objections cited herein with specificity reduce the number of valid signatures to below
the statutory minimum of 500.

WHEREFORE, your Objector prays that the purported Nomination Papers of Valerie L.
Burd as a candidate for the Office of Representative in the General Assembly for the 50
Representative District of the State of Iilinois be declared by this Honorable Electoral Board to
be insufficient and not in compliance with the laws of the State of Iilinois and that the
Candidate’s name be stricken and that this Honorable Electoral Board enter its decision declaring

that the name of Valerie L. Burd as a candidate for the Office of Representative in the General
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Assembly for the 50" Representative District of the State of Illincis BE NOT PRINTED ¢~ the
OFFICIAL BALLOT at the General Election to be held on November 8, 2016.

Respectfully submitted,

S

Russell August Corneils, OBJECTO
(el

Andrew Frasz, OBJECTOR “~
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VERIFICATION

The undersigned as Objector, first being duly sworn on oath, now deposes and says that [he]
[she] has read this VERIFIED OBJECTORS’ PETITION and that the statements therein are true
and correct, except as to matters therein stated to be on information and belief and as to such
matters the undersigned ies as aforesaid that [he] [she] verily believes the same to be true

and correct.

Andrew Frasz, OBJECTOR—"
County of )
) ss.
State of Illinois )
Subscribed to and Sworn pefore me, a Notary Public, A}AEM N 3\5 5%4 , the
Objector, on this day of June, 2016, at - ,
inois.

(SEAL) DAVID D KRAHN

& OFFICIAL SEAL

H Notary Public, State of llinois

My Commission Expires
November 08, 2017

My Commission expires: ___ {1 \L,,\\_‘:{
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YERIFICATION

The undersigned as Objector, first being duly sworn on oath, now deposes and says that [ he]
[she] has read this VERIFIED OBJECTQRS' PETITION and that the statements therein are true
and correct, except as to matters therein stated to be on information and belief and as to such
matters the undersigned certifies as aforesaid that (he} [she] verily believes the same to be true

Russell August Corneils, OBJECTOR
County of ﬁ;% )
) ss.
State of Illinois )
Subscribed to an before me, a Notary Public, z%c-\l Aouue.\“ Qmuai& , the
Objector, on thi day of June, 2016, at Ebag § 2, Illinois.
(SEAL)

NOTARY PUBLICW DAVID D KRAHN

OFFICIAL SEAL

B Notary Pubtic, State of Iflinois
My Commission Expires

. Coe o
My Commission expires: W\ (.o\ =y N e 20ty
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BEFORE THE DULY CONSTITUTED ELECTORAL BOARD FOR THE HEARING
AND PASSING UPON OBJECTIONS TO THE NOMINATION PAPERS FOR
CANDIDATES FOR THE OFFICE OF REPRESENTATIVE IN THE GENFERAL
ASSEMBLY FOR THE 50" REPRESENTATIVE DISTRICT IN THHE STATFE, OF
ILLINOIS

Russel August Corneils and Andrew Frasz,

Petitioner-Objectors,

)
)
)
)
V. ) No. 16 SOEB GE 101
)
Valerie L. Burd, )

)

)

Respondent-Candidate.

CANDIDATE’S MOTION TO STRIKE OBJECTORS’ PETITION

NOW COMES Respondent-Candidate Valeric L. Burd (“Candidate™), by and through her
attorneys Michael J. Kasper and Kevin M. Morphew, and respectfully states as follows:

l. Candidate has timely filed nomination petitions with the Illinois State Board of
Elections to fill a vacancy in nomination as the Democratic Party candidate for the office of
Representative in the General Assembly for the 50th Representative District at the 2016 General
Election,

2. Petitioner-Objectors Russel August Corneils and Andrew Frasz (“Objectors”)
filed a Verified Objectors’ Petition to contest the validity of Candidate’s nomination petitions on
June 7th, 2016,

3 Section 5/10-8 of the Election Code sets forth the requirements for an Objector’s
Petition. A petition must state {ully the nature of the objecticns to the nomination papers and
state what relief is requested of the electoral board. 10 ILCS 5/10-8 (West 2016).

4, Certain paragraphs of Objectors’ Petition allege facts that, even if true, present

insufficient legal grounds to sustain the objections thercin.
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5. Paragraph 11 of Objectors” Petition alleges that certain signatures are invalid
because the signers voted in the 2016 Republican Primary Election. As discussed more fully
below, the Illinois Election Code does not prohibit voting in the Republican Primary Election
and thereafter signing a petition for a different political party.

6. Paragraph 12 of Objectors’ Petition alleges that certain signatures are invelid
because the signers also signed a nomination petition of another established party prior to signing
the Candidate’s Petition. As discussed more fully below, there is no prohibition in the Itlinois
Election Code against signing an established political party’s petition in a primary election and
- -subsequently signing a different established party candidate’s nomination petitions for a general
election in the same election cycle.

ARGUMENT

A. Paragraph 11 of Objectors’ Petition has no basis in law and fails to state a claim
for which relief can be granted,

The Objectors’ Petition alleges in Paragraph 11 that certain signatures in Candidate’s
nomination petitions are invalid because the signers previously voted in the 2016 Republican
Primary Election. However, the [llinois Election Code no longer restricts an individun! who
votes in one established party’s primary from subsequently signing the nomination petition for a
candidate of another party. Thus, Paragraph 11 of the Objectors’ Petition is legally deficient, and
must be stricken for failing to state a claim for which relief may be granted.

In Kusper v. Pontikes, 414 U.S. 51,94 S.Ct. 303 (1973), the Supreme Court of the United
States struck down the Illinois law restricting party-switching by voters. Prior to 1973, “a
qualified primary elector” was defined as “an clector who has not requested a primary ballot of
any other party at a primary efection held within 2 years of the date on which the petition must

be filed.” 1lL.Rev.Stat. 1971, Ch. 46, par. 8-8. The Kusper Court determined that this restriction




unconstitutionally infringed on the voters right of free political association because a voter who
wished to change affiliation would have to wait nearly two vears to switch political parties.

The next year, the Illinois Supreme Court decided Speriing v. County Officer’s Electoral
Board, 57 111.2d 81, 309 N.E.2d 589 (1974). In Sperling, the Court applied the reasoning in
Kusper in order to invalidate the Election Code’s two-year no-switch rules that were applicable
to voters who wish to sign primary nomination petitions and candidates in primary clections, 57
I11.2d at 84. As aresult of these decisions and the subsequent repeal of these statutory
provisions, the Illinois Supreme Court concluded as recently as 2010 that “no vestige of the
former party-switching rule remains in statute.” Hossfeld v, lllinois State Board of Elections.
238 111.2d 418, 428, 939 N.E.2d 368, 373 (2010).

In this case, it is alleged that certain individuals who signed Candidate’s petitions to
appear on the ballot as the Democratic Party’s nominee had previously voted in the March 2016
Republican Primary Election. After the Primary Election, Candidate circulated her petitions and
obtained the voters’ signatures. Since there is no longer a time restriction on when an voter may
switch parties following a primary election, the voters were free to switch parties at any point
after they participated in the March 2016 Primary Election.

There is no express prohibition against voting in one party’s primary electicn and
subsequently signing the nomination petitions of a candidate of another political party in the
Illinois Election Code. Under Section 8-8, the signers in question were permitted to sign
Candidate’s nomination petitions notwithstanding the fact that they had voted in the previous
primary election of another established party. Thercfore, Paragraph 11 of Objectors” Petition is

leanlly deficient und must be struck in its entirety,




for which relief can be granted.

The Objectors’ Petition alleges in Paragraph 12 that certain signatures on Candidate’s
nomination petitions are invalid because the individuals signed another established party’s
nomination petition to appear on the ballot at the 2016 Primary Election. However, the Election
Codc contains no such prohibition on signers for candidates seeking to appear on the ballot for
the General Election. Section 8-8 of the Election Code, which governs the form of petition for
nomination for candidates of the General Assembly, only states that “A ‘qualified primary voter®
of a party may not sign petitions for or be a candidate in the primary of more than one party.” 10
iLCS SE;gr(Westrzdlé) (e.m_p_}-lasi-s adcied). Moréover, the ﬁlindis Suf)reme Court in Sperfing, as
detailed above, expressly struck any prohibition in the Election Code on party-switching for
voters who wish to sign primary nomination petitions. 57 I11.2d at 84. A plain reading of Section
8-8 makes it clear that the prohibition on a ‘qualified primary voter” who signs petitions for more
than one party applies only to primary elections.

In this case, Candidate’s nomination petitions and Statement of Candidacy make it clear
that she is seeking to appear on the baliot for the General Election to be held on November 8,
2016. Further, Candidate did not seek nomination or circulate petitions for office at the Primary
Election, which took place on March 15, 2016. Therefore, the prohibition against signing
petitions in the primary of one or more party does not apply to Candidate’s nomination petitions
for the General Election.

There is no express prohibition against signing another established party’s petition in a
Primary Election and subsequently signing a different established party candidate’s nomination
petitions for a General Election in the Illinois Ilection Code, Under Section 8-8, the signers in

question were permitted to sign Candidate’s nomination petitions for the General Election



notwithstanding the fact that the signers also previously signed a petition of another established
party candidate for the previous Primary Election. Therefore, Paragraph 12 of Objectors’
Petition is legally deficient and must be struck in its entirety.

Other electoral boards have ruled that this objection is not valid. Tor example, the Will
County Officers Electoral Board found in Schauer v. Harris, 14-RGA-1, WCEB, July 2, 2014,
Paragraphs 19, 23, that there is “no longer a prohibition against a voter signing a petition for one
political party prior to the primary election and a differcnt political party after the primary
election and that there is also no “prohibition against a voter voting in one party’s primary, and

—— ——subsequently signing the nominating petition for a candidate of another party.”
WHEREFORE, for the foregoing reasons, Respondent-Candidate respectfully prays that

the Electoral Board grant this Motion to Strike paragraphs 11 and [2 of the Objectors’ Petition.

Respectfully submitted,

Valerie L. Burd
Respondent-Candidate

R
S

By:
One of her Attorneys

Michael J. Kasper

222 N. LaSalle, Suite 300
Chicago, IL. 60601
312.704.3292
mjkasper6(/@mac.com
Atty. No. 33837

Kevin M. Morphew, Of Counsel
kmmaorphewZieorlinglaw.com
Afty, No. 49355



BEFQORE THE DULY CONSTITUTED STATE OFFICERS ELECTORAL EOAID

RUSSEL AUGUST CORNEILUS an
ANDREW FRASZ

Petitioner/Objector,
Vs.
VALERIE L. BURD

: No. 2016-SOEB 101
Respoudent/Candidate.

T I S A P

FINDINGS AND RECOMMENDATIONS
PROCEDURAL HISTORY

Following the March 15, 2016 primary election, there was no Democratic Party
candidate chosen 10 run in the 2016 general election for the office of State Office of
Repicsentative in the General Assembly for the 50" Representative District. To fill the
vacancy, the Respondent/Candidate was nominated by officials of the Democratic Party to
be placed in nomination (See 5/7-60 et. seq.) “The Making of Nominations by Political
Partics™.

However, to be placed on the ballot, the Candidate needed to submit nominating
petivions containing 500 “qualificd primary clectors residing in the political division for
which the nomination is sought” (10 1.CS 5/7-10)

The Candidate has filed petitions containing 663 signatures.

The Petitioner/Objector filed an objection to the nominating petitions alleging legal and
factual deficiencies in the submitted nominating petitions.

On June 13. 2016, the Electoral Board appointed Philip Krasny as the Hearing

Examincr to conduct a hcaring on the objections to the nominating petitions and present

1
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recommendations to the Clectorzl Board.

An initlal case management conference was held on Junc 13, 2016, which was
attended by Michael Kasper and Kevin Morphew, atiorneys for the Candidate. The Objector
was represented by John Fogarty. At the case management conference, the parties were
civen time to {ie motions and requesis for issuance of subpoenas.

The Candidate tiled a Motion to Strike specificd paragraphs of Objector’s Petition.
The Objector filed a Response.

A rccord examination was completed on June 16, 2015, at which time it was found
that, of the 103 objections. the Record Examiners found that the Candidate had 52 invalid
spnaiures and 31 valid signatures; thereby resulting in 611 valid sighatures, 111 more than
roguined by stawate.

Subsequent 1o the record examination, the Objector filed a Rule 9 motion with
supporting documentation.

A hearing was held on June 23, 2016 at the offices of the SBOE in Chicago. The
Candidaie was represcnicd by Michac]l Kasper and Kevin Morphe\';f. The Objector was
represented by John Fogarty.

LLCOMMENDATIONS
Maotion To Dismiss

In her Motion to Dismiss, the Candidate alleges that the objections to the signatures of
persons wdentified in paragraphs 10 and 11 of the Objector’s petition,; i.e.; thosc persons who
aliegedly voted in the 2016 Republican primary election and subsequently signed the
Candidate’s nominating pctition, should be dismissed, since there is no prohibition in the Hlinois
Election Code against a voter subsequently sigmmng the nominating petition of a Candidate of
another party once the primary election is over. Sperling v. County Officer’s Electoral Board, 57

111.2d 81, 309 N.E.2d 589 (1974) and Hossfeld v. v. Iil. State Bd. of Elections, 398 . App. 3d
2
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737, 338 Ill. Dec. 228, 924 N.E.2d §8 (2010).

In their Rcsponsé, the Objectors argue that those persons idcntiﬁed in paragraphs 11 and
12 are not "qualificd primary electors” of the Democratic Party for the 2016 election cycle
because they had, within the same primary cycle, voted in the 2016 Republican Primary.
(Hussfeld, 238 111.2d at 429 (2010); Cullerton v. DuPage County Officers Electoral Bd., 384
I1.App.3d 989 (2nd Dist. 2008)).

The Objector points to § 7-44 of the Election Code which prohibits an individual from
voting on both partics' primaries, stating that "no person declaring his affiliation with a statewide
cstablished political party may vote in the primary of any other statewide political party on the
saine clection day.” 10 ILCS 5/744. Thus, Objectors contend that if an individual has voted in the
Republican Party Primary in 2016, he or she cannot at the same time have voted in the
Democratic Party Primary, and therefore cannot be considered to be a "qualified primary elector”
of the Democratic Party.

Your Hearing Officer recommends that the Motion to Dismiss be granted. In making its
recomnmendation, your Hearing Examiner acknowledges that the Supreme Court of the United
States in Kusper v. Pontikes, 414 U.S. 51, 94 S.Ct. 303 (1973), struck down the Illinois law
restricting party-switching by voters, which provided that "a qualified primary elector” was
defincd as "an elector who has not requested a primary ballot of any other party at a primary
election held within 2 years of the daie on which the petition must be filed." 111. Rev.Stat.1971,
Ch. 46, par. 8-8. The Kusper Court determined that this restriction unconstitutionally infringed
on the voters rigat of free political association because a voter who wished to change affiliation
would have to wait ncarly two ycars to switch political parties.

Based on Kusper, the legislature struck the 2 year “locked in™ language in the statute.
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However, the legislature Icft the following language intact, “a “qualified primary clector’ of a
party may not sign petitions for or be a candidate in the primary of more than one party™. (Sec §
10 ILCS 5/8-8).

A review of Hossfeld v. Il State Bd. of Elections, 398 HI. App. 3d 737, 924 N.E.2d 88,
{2010) is helpful in ascertaining the 1ssue here; 1.e.; whether a person who took a Republican
ballot in the primary election is precluded from signing a nominating petition for a Candidate in
the Democratic Party after the primary has been held, but before the gencral election. In Hossfeld
the Supreme Court, traced the history of the cases and statues related to party switching and
noted as follows:

Historically, the Election Codc contained a two-year restriction on party-switching
applicable to voters, signers of nomination petitions, and candidates. See generally
Sperling, 57 111. 2d at 81-82. Specifically, under section 7-43(d), a person was not entitled
to vote at a primary elcction if he had voted at the primary election of another political
party within the preceding 23 months. Hl. Rev. Stat. 1971, ch. 46, par. 7-43(d). Section 7-
10 contained a similar restriction applicable to signers of nominating petitions for
primary elcctions and candidates for nomination in such primary elections. Section 7-10
required that nominating petitions shall be signed by "qualified primary electors,” and
that candidates, in their nomination petitions, must swear that he or she "is a qualified
priinary voter of the party to which the petition relates.” I1l. Rev. Stat. 1971, ch. 46, par.
7-10.

For purposes of determining eligibility to sign a nommation petition or to be a candidate,
section 7-10 provided, in relcvant part, that a "qualified primary elector” of a party "is an
clector who has not requested a primary ballot of any other party at a primary election
held within 2 years of the date on which the petition must be filed.” HI. Rev. Stat. 1971,
ch. 406, par. 7-10.[n3]

The restrictions on party-switching set forth in section 7-10 were mirrored in article 8 of
the Election Code, which governs nominations of members of the General Assembly.
Scction 8-8 required a candidate to swear, in his or her statement of candidacy, that he or
she is a "qualified primary voter of the party to which the petition relates.” For purposes
of determining eligibility to sign a nomination petition or to be a candidate under article
8, a "qualified primary clector” was defined in relevant part as "an elector who has not
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requested a primary ballot of any other party at a primary election held within 2 years of
the date on which the petition must be filed.” lll. Rev. Stat. 1971, ch. 46, par. 8-8.

In Kusper v. Pontikes, 414 U.S. 51, 38 L. Ed. 2d 260, 94 S. Ct. 303(1973), the Supiane
Court heid that the restriction against party-switching by voters contained in section 7-
43(d) unconstitutionally infringed on the right of free political association protected by
the first and fourtcenth amendments. The Court explained that a voter who wished to
change ks party affiliation must wait almost two years before that choice will be given
effect, and is forced to forgo participation in any primary elections occurring within the
23-month statutory hiatus. "The effect of the Hlinois statute 1s thus to "lock' the voter into
his pre-cxisting party affiliation for a substantial period of time following participation in
any primary clection, and each succeeding primary vote extends this period of
confinement.” Kusper, 414 U.S. at 57,38 L. Ed. 2d at 267, 94 S. Ct. at 308.

One year after the Kusper decision was entered, this court decided the Sperling case.
There we held that, based upon the reasoning in Kusper, the two-year no-switch rule
applicable to voters who wish to sign primary nominating petitions, set forth in section 7-
10, must fall. Sperling,57 1il. 2d at 84.

In Sperling, we also considered the continuing viability of the two-year no-switch rule
applicable to candidates in primary elections. We observed that the "standards governing
party changes by candidates should be more restrictive than those relating to voters
gencrally,” and that "the restriction on eandidates could be upheld against constitutional
challenge." Sperling, 57 111. 2d at 84, 86. We concluded, however, that because the party-
switching restrictions upon the three categories of voters are so closely related, the
General Assembly would not bave enacted the portion relating to candidates apart from
somie restrictions upon voters generally, and upon voters who sign primary nomination
petitions. Sperling, 57 111. 2d at 86. "In these circumstances the restrictions upon
candidates cannot be considered independent and severable from the invalid portions of
the plan.” Sperling,57 11l. 2d at 86. This court later clarified that, in the absence of
amendatory legisiation, the effect of the decistons in Kusper andSperling was to "render
inoperable” the two-year party-switching restrictions. Dooley v. McGillicudy, 63 111. 2d
54, 60 (1976).

In 1990, the General Assembly amended sections 7-10 and 8-8 of the Election Code. See
Pub. Act 86-1348, § 2, eff. September 7, 1990. Though retaining the requirement that a
candidate must swear that he or she is a "qualified pnmary voter of the party to which the
nomination petition relates,” the General Assembly deleted the definition of "qualified
primary elector.” In so doing, the General Assembly delcted the two-year no-switch rule.
After amendment, sections 7-10 and 8-8 stated simply that "[a] "qualified primary elector'
of a party may not sign pctitions for or be a candidate in the primary of more than one
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party.” Pub. Act 86-1348, § 2, eff. September 7, 1990. Since 1990, the General Assembly
has not adopted any time restrictions on party-switching by candidates or othwer definition
of "qualificd primary clector." Mors recently, the Genera! Assembly deisted the no-
switch rule applicable to volcrs set forth in section 7-43(d), which the Kusper opinion
found unconstitutional. Sce Pub. Act 95-699, § 5, eff. November 9, 2007. Thus, no

vestige of the former party-switching rule remains in the statute.

Against this backdrop, the appellate court decided the Cullerton case in 2008. At issue
was whether Thomas Cullerton was a "qualified primary voter of the Democratic Party”
for purposes of secticn 7-10 of the Election Code. Cullerton had voted a Republican
balict in the Feoruary 2008 general primeary election in Du Page County. Following that
primnary, tie BDemocratic Party, who had no candidate for State Scnator of the 23rd
Legislative District, nominated Cullerton as its candidate for the November 2008 general
clection. The Du Page County Elcctoral Board sustained an objection to Cullerton's
candidacy, which the circuit court reversed. On appeal, the appellate court held that
Cullerton was tneligible to run as a Democratic candidate in the general primary election.
Cullerton, 384 111, App. 3d at 990. After reviewing the history of the party-switching
provistons in the Election Code, the appellate court concluded: "The plain and ordinary
meaning of the requirement that a candidate be a qualified primary voter of the party for
which he seeks a nominztion mandates, if nothing else, that the candidate have been
¢ligible 1o vote in the pnmary for that party in the most recent primary election preceding
the candidates' filing the statement of candidacy.” Cullerton, 384 1. App. 3d at 996,

The appellate court explaincd that when Cullerton chosce to vote in the Republican and
not the Democratic prinary in 2008, he was "locked" as 2 Republican primary voter until
the next primary, then scheduled for 2010. Thus, at the time Cullerton submitted his
statemnent of candidacy, he was not a qualified primary voter of the Democratic Party.
Cullerton,384 1I1. App. 3d at 996.

Though Hossicld argues that the same result should obtain here, the situation addressed
in Cullerton is not the situation we address here. In Cullerton, the candidate attempted to
swiich parties within one clection cycle or season, i.e., Cullerton voted a Republican
ballot 4t the primary, but then sought to run as a Democratic candidate at the general
clection for which that primary was held. In contrast, the election cycle or season during
which Rauschenberger voted a Democratic ballot - -- the 2009 consolidated election in
Elgin Township — was completed with the general township election in April 2009, prior
to Rauschenberger ahigning himsclf with thc Republican Party in his October 2009
no:nination papers for purposes of the 2010 general primary. Rauschenberger has not
attempted to switch partics during this new election cycle which will be completed with
the November 2010 gencral clection. Thus, Hossfeld's reliance on Cullerton is misplaced.
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Moreover, we find nothing in the language of scction 7-10 or 8-8 of the Election Code to
support Hossfeld's argument that Rauschenberger's nomination papers falsely state that
he is a "qualified primary voter of the Republic Party." As the appellaie court here
correctly observed, the Election Code no longer contains express time limitations on
party-switching, and Rauschenberger did not run afoul of the only remaining restriction,
set forth in both scetions 7-10 and 8-8, that a "'qualificd primary elector’ of a party may

not sign petiticns for or be a candidate in the primary of more than one party” See398 Il

App. 3d at 744.

Accordingly, based upon Hossfeld, it would appear that, while an individual would be
prohibited from running as a Democratie Candidate in the same primary cycle in which he tock a
Republican primary ballot, there 1s no statutory restriction preventing a voter from signing the
nomination petition of a Candidate being placed in nomination by the Democratic Party for the
general election, even if the signer of the petition had chosen a Republican ballot in the primary
eiection.

This conclusion scems to be supported by tracking the legislative history of 10 ILCS 5/7-
43. Prior to November 9, 2007, § Ch. 46, par 7-43, included paragraph (b) which provided:

Sce. 7-43. Every person having resided in this State 6 months and in the precinct 30 days

next preceding any primary therein who shall be a citizen of the United States of the age

of 18 or more years, shall be entitled to vote at such primary.

The following regulations shall be applicable to primaries:

No person shall be entitled to vote at a primary:
(a) Unless he declares his party affiliations as required by this Article.

(b) Who shall have signed the petition for nomination of a candidate of any party
with which ke does not affiliate, when such candidate is to be voted for at the
primiary. (emphasis added)
The statue was amended on November 9, 2007 and the aforementioned section was
stricken.  Additionally, on March 30, 2012, the following paragraph added to the statute:
A person (1) who filed a statement of candidacy for a partisan office as a qualified

primary voter of an established political party or (ii) who voted the ballot of an
established political party at a general primary election may not file a statement of
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candidacy as a candidate of a different established political party or as an
independent candidate for a partisan office to be filled at the general clection
immediatcly following the gencral primary for which the person filed the
statement or voted the ballot. A person may file a statement of candidacy for a
partisan office as a qualified primary voter of an established political party
regardless of any prior filing of candidacy for a partisan office or voting the ballot
of an established political party at any prior elcction.

The exclusion of one provision and the enactment of another provide in the same statute,
provide clear indications of what issucs the legislature intended to address.

Further, while the need to prevent a voter affiliated with one party from signing the
nominating petition for a Candidatc of another party in a primary election is a practical way of
preventing a political party from selecting a candidate of an opposing party it considers
vulnerable’, the need to protect a political party from allowing an opposing political party to
cLoose a candidate 1t views as vulnerable in the general election is inapplicable in this case, since
the candidate nominated to fill the vacancy is chosen by the party.

Finally, much of thc confusion as to whether to allow a person, who has voted for an
cstablished party in a primary election, to sign the nominating petition of a candidate of an
opposing party after the primary 1s concluded, stems from the term "qualified primary elector”

An examination of § 10 1ILCS 5/3-1.2, entitled “Eligibility to sign petition”, seems to

clanfy the meaning that should be attached to the phrase.

Sec. 3-1.2. provides, in pertinent part, as follows:

'Sce Cirizens for John W Moore Party v, Board of Election Commissioners, 794 F.2d . 1254,
1261 (7th Cir. 1986), wherein the Scventh Circurt explained that such restrictions prevent
political mancuvers that could affect the quality of the candidates who will be on the baliot. For
exanple, if one party determines that a certain opponent will be a weaker candidate in the
general clection, that party could circulate petitions on behalf of the weaker candidate for the
primary election in the hope that votes will be drawn away from an opposition candidate the
party deems to propose a greater threat to its chances of prevailing in the general election

8

72



For the purpose of determining eligibility to sign a nominating petition or a petition

LI H

proposing a public question the terms "voter”, "registered voter”, "qualificd voter”, "lcgal

LI | LU 1} 1non

voter", "elector”, "qualified elector”, "primary elector” and "qualified primary elector” as

used in this Code oy in another Statute shall mean a person who 1s registered to vote at the

address shown oppositc his signature on the petition or was registered to vote at such
address when he signed the petition.

Thus, as long as the voter signing the nominating petition 1s “registered to vote at the
address shown opposite his signature on the petition or was registered to vote at such address
when he signed the petition”, the additional language of "qualified primary clector” does not
prevent a voter from signing the nominating petition of a Candidate running to fill a vacancy of
one party, even though the same voter chose the ballot of the opposing party in the primary
cleetion.

HEARING

At the hearing, the parties acknowledged that of the 663 signatures contained in the
Candidate’s nominating petitions, the record examination found 52 signatures invalid. The
parties stipulated that the Objector presented Rule 9 documentation establishing that, in addition
to the 52 signatures found to be invalid, 109 persons signing the Candidate’s nominating petition
had selected a Republican primary ballot on March 15, 2016.

The parties could not agree on whether 9 additional persons signing the Candidate’s
nominating petition had sclected a Republican primary ballot on March I35, 2016. Accordingly,
your hearing Examiner reviewed the documentation and sustained 4 of the objections and
overruled 5 objections.

Accordingly, if the Elcctoral Board follows the Hearing Examiner’s recommendation and

grants the Candidate’s Motion to Dismiss, then the Candidate has in excess of 500 valid

signatures and should appear on the ballot for the general election.
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On the other hand, should the Electoral Board reject the recommendation, and then the

Candidate has 498 valid signaturcs and should not appear on the ballot for the general election

Hy S'gbmift't;::d

" PUEF Kaasny 6/27/16
I'lffb.g}_i)g/Examincr
[
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Walker v McGraw Jr,
16 SOEB GE 5400

Candidate: Ken L. McGraw Jr.

Office: 3" Congress

Party: Republican

Objector: John Walker

Attorney For Objector: Michael Kasper

Attorney For Candidate: No appearance

Number of Signatures Required: 548

Number of Signatures Submitted: 630

Number of Signatures Objected to: 155

Basis of Objection: 1. The Candidate’s nomination papers contain an insufficient number of valid
signatures. Various objections were made against the petition signers including “Signer’s
Signature Not Genuine,” “Signer Not Registered at Address Shown,” “Signer Resides Outside of
the District,” “Signer’s Address Missing or Incomplete,” “Signer Signed Petition More than Once™
and “Signer Signed Democratic Petition.”

Dispositive Motions: None

Binder Check Necessary: Yes

Hearing Officer: Phil Krasny

Hearing Officer Findings and Recommendations: A rccords examination commenced and was
completed on June 16, 2016. The examiners ruled on objections to 155 signatures. 102 objections
were sustained, leaving 528 valid signatures, which is 20 signatures less than the required

minimum number of 548 signatures.

No Rule 9 materials were filed. A hearing was held on June 27, 2016, The Ohjcctor was prosont
by counsel and the Candidate did not appear. although served with proner notice.

The Hearing Officer recommends that the Candidate’s name not appear on the ballot in the 2016

general election for the Office of Representative in Congress for the Hlinois 3™ Congressional
Distriet.
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Recommendation of the General Counsel: The General Counsel concurs in the Hearing
Otticer’s recommendation.
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BEFORE THE DULY CONSTITUTED ELECTORAL BOARD
FOR THE HEARING AND PASSING UPON OF NOMINATION OBJECTIONS TO
NOMINATION PAPERS OF CANDIDATES FOR ELECTION TO THE
OFFICE OF REPRESENTATIVE IN CONGRESS FOR THE 3rd
CONGRESSIONAL DISTRICT OF THE STATE OF ILLINOIS

John Walker, )
)
Petitioner-Objector, ) P
) .S
V. ) 5 -:f_:
) o
Ken L. McGraw Jr., ) -
) L
. Lt
Respondent-Candidate. ) SO
2 n
OBJECTOR'S PETITION '
INTRODUCTION

John Walker, hereinafter sometimes referred to as the Objector, states as follows:

1. The Objector resides at 9420 S. Sayre, Oak Lawn, Illinois, Zip Code 60453, in the 3rd
Congressional District of the State of Illinois, and is a duly qualified, legal and registered voter at
that address.

2. The Objector's interest in filing this Petition is that of a voter desirous that the laws
governing the filing of nomination papers for the office of Representative in Congress for the 3rd
Congressional District of the State of Illinois are properly complied with, and that only qualified
candidates appear on the ballot for said office.

OBJECTIONS

3. The Objector makes the following objections to the purported nomination papers
("Nomination Papers") of Ken L. McGraw Jr. as a candidate for the office of Representative in
Congress for the 3rd Congressional District of the State of Illinois ("Office") to be voted for at
the General Election on November 8, 2016 ("Election"). The Objector states that the Nomination
Papers are insufficient in fact and law for the following reasons:

4. The name of no candidate of the Republican Party appeared on the ballot for nomination
to the Office in the Primary Election. As a result, a vacancy in nomination was created that could
be filled within 75 days of the Primary Election pursuant to Section 7-61 of the Election Code.
Any candidate designated to fill the vacancy in nomination is required to submit a nominating
petition signed by a number of voters of the Congressional District equal to the number required
for a candidate to qualify for the ballot in the Primary Election.
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5. Pursuant to State law, nomination papers for the Office 1o 12 veted for at the Election
must contain the signatures of not fewer than 548 duly qualifi=d, registered and legal voters of
the 3rd Congressional District of the State of [llinois collecte? in the manner prescribed by law.
In addition, nomination papers must truthfully allege the c.-"‘ications of the candidate, be
gathered and presented in the manner provided for in the Illin~i~ Election Code, and otherwise
executed in the form provided by law. The Nomination Papers = —ort to contain the signatures
of in excess of 548 such voters, and further purport to L~ ->2n gathered, presented and
executed in the manner provided by the Illinois Electicn C~-"=.

6. The Nomination Papers contain petition sheets wi1 ~ > ="mes of persons who did not
sign the papers in their own proper persons, and such sizm.:ures are not genuine and are
forgeries, as i1s set forth specifically in the Appendix-Reco»itulation attached hereto and
incorporated herein under the heading, Column a., "Sicncture Not Genuine signature of
purported voter,” in violation of the Illinois Election Code.

7. The Nomination Papers contain petition shests v/ > .2 names of persons who are not
registered voters, or who are not registered voters z: ' 2ddresses shewn opposite their
respective names, as is set forth specifically in the Apper-": Zceapitulation attached hereto and

incorporated herein, under the heading Column b., "Siz~-r >'»t Registered at Address Shown
within political district," in violation of the Illinois Electicr £ -2,

8. The Nomination Papers contain petition sheets with -2 names of persons for whom the
addresses stated are not in the 3rd Congressional District of + : State of [llinois, and such persons
are not registered voters in the 3rd Congressional District, s is set forth specifically in the
Appendix-Recapitulation attached hereto and incorporated hercin, vdar the heading, Column c.,
"Signer Resides Outside District,” in violation of the Illinois [F}22*22 Code.

9. The Nomination Papers contain petition sheets with . - names of persons for whom the
addresses given are either missing entirely or are incomy': - s is set forth specifically in the
Appendix-Recapitulation attached hereto and incorporated I -2, under the heading, Column d,,

"Signer's Address Missing or Incomplete," in violation of th> ~ois Election Code.

10. The Nomination Papers contain petition sheets with the names of persons who have
signed the Nomination Papers more than one time as is set forth specifically in the
Appendix-Recapitulation attached hereto and incorporated herein, under the heading, Columrn e,
"Signer Signed Petition More Than Once at Sheet/Line Indicated," in violation of the Iilinois
Election Code.

11. The Nomination Papers contain petition sheets with the names of persons who have
signed the Nomination Papers whose signatures are invalid because they signed a nominating
petition for another political party for the March 15, 2016 primary election. As a result, their
signatures on the Candidate’s Nomination Papers are invalid as being in violation of the Illinois
Election Code. Such signers are referenced by sheet and line in the left hand columns, with
corresponding reference in the three remaining columns to the last name of the candidate whose
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Democratic Party primary petition he or she signed, as well as reference to the sheet and line on
that candidate’s primary petition are:

12. The Nomination Papers contain less than 548 validly collected signatures of qualified
and duly registered legal voters of the 3rd Congressional District, signed by such voters in thair
own proper person with proper addresses, below the number required under Illinots law, as is sst
forth by the objections recorded in the Appendix-Recapitulation attached hereto and incorporated
herein.

14. The Appendix-Recapitulation is incorporated herein, and the objections made therein
are a part of this Objector's Petition.

WHEREFORE, the Objector requests: a) a hearing on the objections set forth herzin; b)
an examination by the aforesaid Electoral Board of the official records relating to voters in the
3rd Congressional District, to the extent that such examination is pertirent to any of the matters
alleged herein; c) a ruling that the Nomination Papers are insufficient in law and fact, and d) a
ruling that the name of Ken L. McGraw Jr. shall not appear and not be printed on the ballot for
election to the office of Representative in Congress for the 3rd Congressional District of the State
of Illinois, to be voted for at the Election to be held November 8, 2016.

OBJECTOR

Address:

John Walker

9420 S. Sayre

Oak Lawn, IL 60453

79




VERIFICATION

STATE OF ILLINOIS )
) SS.
COUNTY OF Coo¥t )

I, John Walker, being first duly sworn upon oath, depose and state that [ have read the
above and foregoing OBJECTOR'S PETITION, and that the matters and facts contained therein

are true and correct to the best of my knowledge and belief.

Subscribed and swom to before me
by _ John Walker
this (> day of June, 2016.

/S S

Notary Public

OFFICIAL SEAL

SHAW J DECREMER

 NOTARY PUBLK; - STATE OF LUNGH
MY COMMISSION EXPRES A OMAY

e
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BEFORE THE DULY CONSTITUTED STATE OFFICERS FLECTORAL BOARD

JOHN WALKER 1

)

Petitioner/Objector, )

}

Vs, )

)

KEN MCGRAW JR. }
. ) No. 2016-S0ER 500

Respondent/Candidate. )

)

FEINDINGS AND RECOMMTNTIATION

PROCEDURAL HISTORY

Following the March 15, 2016 primary election, there was no Ropublicen Pory
Candidate nominaled to run in the 2016 general election for the Office of Representative In
Congress for the Illinois 3" Congressional District. To il the vacancy the
Respondent/Candidate name was placed in nomination. (Sce 10 ILCS 5/7-60 ¢t evq.).
However. to be placed on the ballet. the Candidate reeded to subrit pomyiporipr mo i
containing 500 ~gualified primary elcetors residing in the political division for which the
nomination is sought™ (10 HL.CS 5/7-10).

The Candidate thereatter filed petitions containing 630 signatures.

The Petitioner/Objector filed an ohjection to the nominating petitions alfoymyg leeal ond
tactual deficiencies in the submitted nominating petitions.

On June 13. 2016, the Electoral Beard appointed Phitip Frmeny as the dler o
Examiner to conduct a hearing on the objections o the nominating petiions and prosen:
recommendations to the Eicectoral Beard.

An inital case manugement conference was held on Junc 150 2016, which wes

attendded by Michool Kespor, atterney for the Objector. The Candidate did netappear,
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cr ool provided

At the case management conference an order was entered which, inter
that a record examination was 10 be conducted on June 16, 2016 and continued the marter o

June 27,2016 at 10:30 a.m. for a hearing at the offices of the SBOE. The order alse provided

the Camddidlone hol foeo

that the timeline sot ftorth in the order way subjeet 1o proot that the -
served.

No Motions were filed.

[ 1;-;:-!

A record examination was completed on June 16, 2016, at which thme it was
that. cut of 155 objections. the Candidate had 33 valid signatures and 102 invalid signatures:
therchy resuiting in 480 valid signatures, 20 less than required by statute.

Following the records exam, no Rule 9 material was filed.

A hearing was held on Junc 27. 2016 at the offices of the SBOE in Chicago. e
Objector was represented by Michael Kasper. The Candidate did not appear.

HEARING

At the outset of the hearing. your Hearing Lxaminer stated that he spohe with Bornadetie
Hasrington, a representative from the SBOE, who indicated that the Candidate had heon aomed
and that there had been no contact between the Candidate and the SEE or Electoral Bonrd,
RECOMENDATION

Accordingly. based upon the result of the record examination, it is recommended that the
Candidate’s name not appear on the ballot in the 2016 general clection for the O
Representative in Congress for the Tlinois 3" Congressional District,

i
: i
Regrecthdly Suhmitted
o

Philip Krdsny 6.28/16
Hearmg Officer
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Imhoff v Evans
16 SOEB GE 501

Candidate: Richard Evans

Office: 43" State Representative

Party: Republican

Objector: Frank F. Imhott

Attorney For Objector: Michael Kasper
Attorney For Candidate: Pro sc
Number of Signatures Required: 500
Number of Signatures Submitted: 766
Number of Signatures Objected to: 441

Basis of Objection: 1. The Candidate’s nomination papers contain an insutficient number of valid
signatures. Various objections were made against the petition signers including “Signer’s
Signature Not Genuine,” “Signer Not Registered at Address Shown.™ “Signer Resides Outside of
the District,” "Signer’s Address Missing or Incomplete.” “Signer Signed Petition More than Onee™
and “Signer Signed Democratic Petition.”™ 2. Objector alleges that ore petition sheet. page 87, is
not notarized and therefore all signatures on that sheet must be stricken. 3. Objector alleges that
the nomination papers are mnvalid in their entirety because the purported Representative District
Committee of the Republican Party for the 43 Representative District did not mect and organize
within the 43" Representative District as required by the lilinois Election Code.
Dispositive Motions: Candidate’s Rule 9 Motion

Binder Check Necessary: Ycs

Hearing Officer: Phil Krasny

Hearing Officer Findings and Recommendations: A rccords examination commenced and was
completed on June 20. 2016. The examiners ruled on objections to 441 signatures. 332 ohjections
were sustained. leaving 414 valid signatures. which s 86 signatures less than the required

minimum number of 500 signaturcs.

A hearing was held on June 27, 2016. The Objector was represented by counsel. and the Candidate
appearcd personally, representing himscl!. The Candidate orally moved to continue the case in
order to submit voter registration and affidavits which he claimed were necded to rehabilitate
signatures found invalid by record examiners. The Objeetor objected to the request. The FHearing
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Examiner recommends that the motion to extend time be denied. The Rulbes of Procedure require
Rule 9 material to be presented by 5:00 p.m. on the third day following the transmittal of the results
of the record examination. Furthermore. an inspection of the Rule 9 documents timely filed by the
Candidate includes a summary of signatures the Candidate believes were wrongly stricken: the
summary listed only 35 signatures argued to be legitimate. Accordingly. even if all 33 signatures
found to be invalid were rehabilitated. the Candidate would only have 449 signatures. 51 less than
the 500 required by statute.

The Hearing Examiner recommends that the oral Motion to Continue be dented and the
Candidate™s name not appear on the ballot for the 2016 general clection for the office of State

Representative for the 43™ Representative District.

Recommendation of the General Counsel: The General Counsel concurs in the Hearing
Officer’s recommendation.
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BEFORE THE DULY CONSTITUTED ELECTORAL BOARD
FOR THE HEARING AND PASSING UPON OF NOMINATION OBJECTIONS TO
NOMINATION PAPERS OF CANDIDATES FOR ELECTION TO THE
OFFICE OF REPRESENTATIVE IN THE GENERAL ASSEMBLY FOR THE 43rd
REPRESENTATIVE DISTRICT OF THE STATE OF ILLINOIS

Frank F. Imhoff, ) =
) ;=
Petitioner-Objector, ) 2T
) [oa)
) (oW
Richard Evans, ) oo
) = v

Respondent-Candidate. )

OBJECTOR'S PETITION
INTRODUCTION

Frank F. Imhoff, hereinafter sometimes referred to as the Objector, states as follows:

1. The Objector resides at 739 Prospect Blvd,, Elgin, Illinois, Zip Code 60120, in the 43rd
Representative District of the State of Illinois, and is a duly qualified, legal and registered voter
at that address.

2. The Objector's interest in filing this Petition is that of a voter desirous that the laws
governing the filing of nomination papers for the office of Representative in the General
Assembly for the 43rd Representative District of the State of Illinois are properly complied with,
and that only qualified candidates appear on the ballot for said office.

OBJECTIONS

3. The Objector makes the following objections to the purported nomination pzpers
("Nomination Papers™) of Richard Evans as a candidate for the office of Representative in the
General Assembly for the 43rd Representative District of the State of Illinois ("Office") to be
voted for at the General Election on November 8, 2016 ("Election”). The Objector states that the
Nomination Papers are insufficient in fact and law for the following reasons:

4. The name of no candidate of the Republican Party appeared on the ballot for nomination
to the Office in the Primary Election. As a result, a vacancy in nomination was created that could
be filled within 75 days of the Primary Election pursuant to Sections 8-17 and 7-61 of the
Election Code. Any candidate designated ¢l fill the vacaricy in nomination is required to submit
a nominating petition signed by a number éyﬁ Ygtaa o§ Lhﬁi—ﬁeg:.esentatixfe District equal to the
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number required for a candidate to qualify for the ballot in the Primary Election.

5. Pursuant to State law, nomination papers for the Office to be voted for at the Election
must contain the signatures of not fewer than 500 duly qualified, registered and legal voters of
the 43rd Representative District of the State of Illinois collected in the manner prescribed by law.
In addition, nomination papers must truthfully allege the qualifications of the candidate, be
gathered and presented in the manner provided for in the Iilinois Election Code, and otherwise
executed in the form provided by law. The Nomination Papers purport to contain the signatures
of in excess of 500 such voters, and further purport to have been gathered, presented and
executed in the manner provided by the Illinois Election Code.

6. The Nomination Papers contain petition shects with the names of persons who are not
registered voters, or who are not registered voters at the addresses shown opposite their
respective names, as is set forth specifically in the Appendix-Recapitulation attached hereto and
incorporated herein, under the heading Column a., "Signer Not Registered at Address Shown," in
violation of the Illinois Election Code.

7. The Nomination Papers contain petition sheets with the names of persons who did not
sign the papers in their own proper persons, and such signatures are not genuine and are
forgeries, as is set forth specifically in the Appendix-Recapitulation attached hereto and
incorporated herein under the heading, Column b., "Signer's Signature Not Genuine,” in violation
of the Illinois Eleetion Code.

8. The Nomination Papers contain petition sheets with the names of persons for whom the
addresses stated are not in the 43rd Representative District of the State of Iilinois, and such
persons are not registered voters in the 43rd Representative Distriet, as is set forth specifically in
the Appendix-Recapitulation attached hereto and incorporated herein, under the heading, Column
c., "Signer Resides Outside District," in violation of the lllinois Election Code.

9. The Nomination Papers contain petition sheets with the names of persons for whom the
addresses given are either missing entirely or are incomplete, as is set forth specifically in the
Appendix-Recapitulation attached hereto and incorporated herein, under the heading, Column d.,
"Signer's Address Missing or Incomplete," in violation of the Illinois Election Code.

10. The Nomination Papers contain petition sheets with the names of persons who have
signed the Nomination Papers more than one time as is set forth specifically in the
Appendix-Recapitulation attached hereto and incorporated herein, under the heading, Column e,
"Signer Signed Petition More Than Once at Sheet/Line Indicated," in violation of the Illinois
Election Code.

1. The Nomination Papers contain petition sheets with the names of persons who have

signed the Nomination Papers whose signatures are invalid because they signed a nominating
petition for another political party for the March 15, 2016 primary election as is set forth
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speci.fically in the Appendix-Recapitulation attached hereto and incorporated herein, under the
heading, Column f., "Signer Signed Democratic Petition,” in violation of the Illinois Election
Code.

12. The Nomination Papers contain one petition sheet, Sheet Number 87, that is not notarized
in violation of the Illinois Election Code. As a result, every signature on such sheet is invalid in
its entirety.

13. The Nomination Papers are invalid in their entirety because the purported Representative
Distriet Committee of the Republican Party for the 43rd Representative District did not meet and
organize within the 43" Representative District, as required by the Illinois Election Code.
Because the Representative Committee did not meet and organize within the 43™ Representative
District it lacked legal authority to fill the vacancy in nomination, and the purported nomination,
designation and appointment is invalid.

14, The Nomination Papers contain less than 500 validly collected signatures of qualified
and duly registered legal voters of the 43rd Representative District, signed by such voters in their
own proper person with proper addresses, below the number required under Illinois law, as is set
forth by the objections recorded in the Appendix-Recapitulation attached hereto and incorporated
herein.

15, The Appendix-Recapitulation is incorporated herein, and the objections made therein
are a part of this Objector's Petition.

WHEREFORE, the Objector requests: a) a hearing on the objections set forth herein; b)
an examination by the aforesaid Electoral Board of the official records relating to voters in the
43rd Representative District, to the extent that such examination is pertinent to any of the matters
alleged herein; c) a ruling that the Nomination Papers are insufficient in law and fact, and d) a
ruling that the name of Richard Evans shall not appear and not be printed on the ballot for
election to the office of Representative in the General Assembly of the 43rd Representative
District of the State of Illinois, to be voted for at the Election to be held November 8, 2016.

OBJECTOR
Address:
Frank F. Imhoff

739 Prospect Bivd.,
Elgin, Illinois, 60120
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VERIFICATION

STATE OF ILLINOIS )
) SS.
COUNTY OF _Canix )

I, Frank F. Imhoff, being first duly sworn upon oath, depose and state that I have read
the above and foregoing OBJECTOR'S PETITION, and that the matters and facts contained

therein are true and correct to the best of my knowledge and belief.

Subscribed and sworn to before me
by Frank F. Imhoff
this & day of June, 2016.

L e S

Notary Public

N R g P
AR AIPPPPPS PP PP

$ OFFICIAL SEAL i
; SHAW J DECREMER
¢ NOTARY PUBLIC - STATE OF ILLINDIS ¢

WAPAIW AW NI PARARANAASS
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BEFORE THE DULY CONSTITUTED STATE OFFICERS ELECTORAL BOARD

. No. 2016-SOEB 501
Respondent/Candidate.

FRANK IMHOFF )
)

Petitioner/Objector, )

)

Vs. )

)

RICHARD EVANS )
)

)

)

FINDINGS AND RECOMMENDATIONS
PROCEDURAL HISTORY

Following the March 15, 2016 primary election. there was no Republican Party
Candidate nominated to run in the 2016 general election for the State Office of
Representative for the 43™ Legislative Representative District. To fill the vacancy. the
Respondent/Candidate’s name was placed in nomination. (Sce 10 ILCS 5/7-60 ct. seq.}.
However, to be placed on the ballot, the Candidate nceded to submit nominating petitions
containing 500 “qualified primary electors residing in the political division for which the
nomination is sought™ (10 ILCS 5/7-10).

The Candidate thereafter filed petitions containing 766 signatures.

The Petitioner/Obijector filed an objection to the nominating petitions alleging legal and
factual deficiencies in the submitted nominating petitions.

On June 13, 2016, the Electoral Board appointed Philip Krasny as the Hearing
Examiner to conduct a hearing on the ohjcetions to the nominating petitions and present
recommendations to the Electoral Board

An initial case management confercnce was held on June 13, 2016, which was

attended by Michae! Kasper, attorney for the Objector. The Candidate represented himself.
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At the case management conterence an order was enteresd which, pyor offas onvs the o

specitied fimes to file motions and requests {or issuanoe of s

pheoong,

No Motions were liled.

A record examination was completed on June 20. 2016, at which time it wvas foed
that. out of 441 objections. the Candidate had 89 valid signatires and 352 insali
thereby resulting in 414 valid signatures, 86 less than raguired by statte.

Following the records exam. the Condidate timely filed Rule 9 Jocuments with the
Electoral Board. with copics provided to the Objector and Hearing Examiner.

A hearing was held on June 27. 2016 at the offices of the SBOE in Chicago. The
Objector was represented by Michae! Kasper. The Candidate represented himself
HEARING

At the outset of the hearing, the Candidate orally moved to continre the cans en ther toe
could submit voter registration and affidavits which he claimed were needed to rehabilicon::

signatures that were found to be invalid by the record examiners. The Candidate arguad, mier
alia, that he had made a good faith effort to comply with the [iling of documents under Rtz 9,

but because of the lack of manpower, he was unable to secure all necessary documents. [Ho

posited that. based upon his review of the documents he infended to introduce, he hag in evoces
of 500 valid signatures and that, in the interest of substantial justice. he be alieved addiiicnal
time to secure the requisite documents.

The Objector objected to the oral request for a continuance.

Bar2d uran the Rules of Procedure promuloaied by the Electoral Bonrd which reguired
the Tule @ materind he precentad e 500 nomon the thivd dor follow ing (e trapemiitn] of 1h

rosuits of the record examination, it is your {enring Txaminer’s recommendation that the orel
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motion to extend time be denied.
An inspection of the Rule 9 documents timely filed by the Condidate inotidioe oy

of signatures the Candidate believed were wrongly stricken. Althouehy he exmemary indicnies

-

that. “each of the pages have flaws in the initial objector’s remarks™ the summare only listed

(T

signatures which were “legitimate™. t.c.; the signatures should not have been found to be inelid

R T 24 S §

since they were of voters who lived in the distriet and ther sienatures matche
the voter roils.
RECOMENDATION

Accordingly, even if all the 35 signatures fourd to be invafis

o

Candidate would only have 449 signatures, 51 signatures less than the S8G recoired by stors

Thus. it is recommended that the Candidate’s name not appear on the hallet for the 2016 go

nd |

egislative Represerative Dieiried
g

election for the State Office of Representative for the 43

Respdethully Submitted

p Krasny 6/28/16
earing Officer
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Danforth v Mazeski
16 SOEB GE 502

Candidate: Kelly Mazeski

Office: 26" Senate

Party: Democratic

Objector: Michael Danforth

Attorney For Objector: Burton 8. Odelson

Attorney For Candidate: Ross D. Secler

Number of Signatures Required: 1000

Number of Signatures Submitted: not disputed

Number of Signatures Objected to: not applicable

Basis of Objection: The inappropriate committee (the 26" State Senate Central Committee™ or
the “26™ District State Central Committee™) made an inappropriate appointment. because it was
the “Legislative Committee™ which was to have made the appointment: the date of any vote on the
purported appointment was necessary and not made clear; and, further, the meeting of this
inappropriate committee was held outside of the 26™ Legistative District.

Dispositive Motions: Candidate’s Motion to Strike and Dismiss Objector’s Petition. or in the
alternative, Motion for Summary Judgment; Objector’s Reply to Candidate’s Motion to Strike and
Dismiss: Response and Motion to Strike Affidavit of Michael Bissett

Binder Check Necessary: No

Hearing Officer: Jim Tenuto

Hearing Officer Findings and Recommendation: The Candidate argues primarily that any
objection to the “Resolution to Fill Vacaney in Nomination™ must fail because Paragraph 9 of
Section 5/7-61 controls, and does not require filing of a Resolution when no Democratic candidate
was nominated the General Primary. The Candidate also argues that the Objector is precluded trom
objecting to the form of the “notice of appointment™ because the issue was not raised in the
Objection, and, alternatively, that the appropriate legislative committee met and adequately
satisfied the “notice of appointment™ requirement. Finally, Candidate challenges the Objector’s

assertion that the meeting was held outside the limits of the 26" Legislative District.

In his Response to the Motion to Strike and Dismiss, the Objector agrees with Candidate that
Paragraph 9 of Section 5/7-61 is controlling. but argues that an inappropriate committec attempted
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to make the appointment, because it was the “Legislative Committee™ which was to have made the
appointment, the date of any vote on the appointment was not made clear, and. further. that the
meeting of this inappropriate committee was improperly held outside of the 26™ Legislative
District.

The Hearing Examiner recommends that the Candidate’s Motion to Strike and Dismiss. or in the
Alternative, Motion for Summary Judgment. be granted. The appropriate committee to fill a
vacancy in nomination when no candidate has been nominated for State Senator at the General
Primary Election is the “Legislative Committee™ per Section 5/8-5. Rather than “lLegislative
Committee.” the instant “Resolution” states 26" State Central Committee™ and 26" District State
Central Committee.” Nonetheless, appropriate persons (Chairs of the Lake County and Mcllenry
County Democratic Party) signed the Resolution. and the Hearing Examiner recommends that
failure to insert “Legislative Committee™ not invalidatc the nomination where there has been
substantial compliance.

The Resolution states the “date of meeting™ to be April 29, 2016. The Hearing Examiner finds thot
1tis a logical conclusion and reasonable inference that the date of the meeting is also the date upon
which the nomination occurred; while it would have been preferable to state the same expressly.
an Affidavit from meeting Chair Bissett swears that it was the nominating mecting which took
place on the date in question, adding strength to this reasonable inference.

The Hearing Examiner sought clarification from the Candidate as to the precisc location of the
meeting. An affidavit was provided by meeting Chair Michael Bissett, which. infer alia. provided
an address for the meeting in question in its Paragraph 12. The Objector filed a Motion to Strike
the affidavit on the basis that only Paragraph 12 addresses the Hearing Examirer’s inquiry. The
Hearing Examiner recommends that all paragraphs other than Paragraph 12 be stricken. as
irrelevant to the specific issue of inquiry. Notwithstanding, the Hearing Examiner finds that the
address stated in Paragraph 12 is within the 26™ Legislative District. and while the ~Certificate of
Legislative or Representative Commitice Organization™ incorrectly noted the meeting to have
taken place in Palatine (parts of which arc outside the 26™ Legislative District), the Hearing
Examiner suggests that such error should not be fatal.

The Hearing Examiner accordingly recommends that the Candidate’s Motion to Strike and
Dismiss, or in the Alternative, Motion for Summary Judgment, be granted, and Candidate’s name
be certified for the ballot as the Democratic Candidate for the office of State Senator for the 26™
Legislative District.

Recommendation of the General Counsel: The General Counsel concurs in the Hearing
Officer’s recommendation.
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BEFORE THE DULY CONSTITUTED ELECTORAL BOARD FOR THE HEARING AND
PASSING UPON OF OBJECTIONS TO THE PETITIONS FOR ELECTION FOR TT*E
OFFICE OF STATE SENATOR, 26" LEGISLATIVE DISTRICT, STATE OF ILLINGIS

TO BE VOTED UPON AT THE NOVEMBER 8§, 2016 GENERAL ELECTION

MICHAEL DANFORTH,
ORIGINAL ON FILE »1
v. STATE BD OF ELECTi.:
ORIGINAL TIME STAL" .-

KELLY MAZESKI, AT_Li1li 2l pm,
BMD

Petitioner-Objector

Respondent-Candidate

OBJECTOR'S PETITION

The Objector, Michael Danforth, states that he resides at 1107 Victoria Drive, Fox River
Grove, Illinois, 60021, and that he is a duly qualified and registered legal voter of the 26
Legslative District, State of Illinois, the Legislative District from which the candidate seeks
election. Objector states that his interest in filing the following objections is that of a citizen
desirous of seeing that the election laws governing the filing of nomination papers, petitions for
election, and other required documents, for the office of State Senator, 26® Legislative District,
State of Hlinois, are properly complied with, and that only qualified candidates appear on the
ballot for said office as candidates at the November 8, 2016 General Election (“Election™).

Therefore, the Objector makes the following objections to the Petitions and Nomination
Papers of Kelly Mazeski as a candidate for State Senator, 26® Legislative District, State of
Illinois, to be voted upon at the November 8, 2016 Election.

1. Pursuant to state law, nomination papers for the nomination and election to the office
specified above, must contain the signatures of not fewer than 1,000 duly qualified,
registered and legal primary Democratic voters of said District collscted in the manner
prescribed by law. In addition, said Nomination Papers must truthfully allege the
qualifications of the candidate, be gathered and presented in the manner provided for in
the Minois Election Code, and otherwise executed in the form provided by law. The
Nomination Papers purport to contain signatures in excess of such voters and further
purport to have been gathered, presented and executed in the manner provided by the

Illinois Election Code.

2. The Petitions must also contain the proper Resolution to Fill the Vacancy in nomination
of the Democratic Party for State Senator in the 26 Legislative District as provided in
the Election Code, as well as the proper nominating committee making the nomination in
the proper ime®ame, and under the mandatory requirements specified in Articles 7 and 8

-l
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of the Election Code.

. The Legslative Committee of the appropriate Legislative District must be properly
organized prior to the Committee making a valid appointment to fill a vacancy in
nomination.

. The Certificate of Legislative Committee Organization filed May 24, 2016 with the State
Board of Elections (Ex. A) is certified by Michael Bissett, Chairman, and Terry Link,
Secretary, of the 26™ Legislative District of the Democratic Party on April 29, 2016. The
Certificate clearly specifies that the Legislative Committee of the Democratic Party of the
26" Legislative District met on April 29, 2016, in the City of Palatine, County of Lake,
and organized by electing the following officers. .. .

. That the Resolution to Fill a Vacancy in Nomination was filed with the Petitions on May
31, 2016 purporting to nominate Kelly Mazeski as the candidate of the Democratic Party
for State Senator for the 26™ Legislative District. (Ex. B)

. The Democratic Party of the 26" Legislative District (Ex. A) cannot legally nominate a
State Senator candidate to fill a vacancy in the 26" Legislative District. The Resolution
to Fill a Vacancy in Nomination is false and not in compliance with the applicable
provisions of Article 7 and Article 8 of the Election Code since the 26® State Senate
Central Committee or the 26® District State Senate Democratic Central Committee are
not the proper committees of the Democratic Party to nominate a candidate in the 26
Legislative District. Further, the appropriate committee was not legally organized prior
to the purported Resolution to Fill a Vacancy in Nomination that was purportedly signed
on April 29, 2016.

Section 5/7-61 and 5/8-5 set forth the mandatory requirements necessary to fill a vacancy
in nomination.

. The “appropriate” committee to fill a vacancy in the Democratic nomination in the 26®
Legislative District for the office of State Senator, is the 26" Legislative District
Committee of the Democratic Party ~ not the 26 State Senate Central Committee or the

26" District State Senate Democratic Central Committee as represented in the Resolution
to Fill a Vacancy (“Resolution”). In fact, it is the Chairman of the County Central

Compittees of the Counties in the 26 Legislative District that make up the 26%
Legislative District Committee. (5/8-5)

. The “Resolution” does not designate or state on what date the appropriate committee
voted to nominate Kelly Mazeski. Thus, no date as to when the petition process may
begin is ascertainable from the Resolution, or the petitions with signatures filed with the
State Board of Elections. All petition sheets are not in compliance with Article 8 of the
Election Code since the first date to circulate cannot be ascertained by the Resolution.
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10.

11

2.

13.

14.

The Certificate of Legislative Committee Organization clearly specifies that the meeting
was held on April 29, 2016 in Palatine in Lake County, which is not within the 26%
Legislative District, but is within the 27% Legislative District.

That 5/8-5 requires the meeting of the appropriate legislative committee to be held, “...in
the limits of such district.”

Since the meeting was clearly held “outside the limits” of the 26® Legislative District, it
was not a legal meeting, and all acts purportedly conducted at the meeting are void,
illegal, and not in conformity with the requirements of the Election Code.

Since the 26™ Legislative Committee was not properly organized, it does not exist and
cannot nominate a candidate to fill a vacancy in nomination in the 26% Legislative

District.

The Certificate of Legislative Committee Organization, the Resolution to Fill a Vacancy
in Nomination, and each and every petition sheet are not in compliance with the
mandatory requirements of the Election Code as set forth above. Any of the above
specified defects invalidates the Petitions and is grounds to invalidate and hold for
naught, the candidacy of Kelly Mazeski.
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WHEREFORE, Objector prays that the nomination papers of Kelly Mazeski as a
candidate for State Senator, 26® Legislative District, State of Illinois, to be voted upon at the
November 8, 2016 Election be declared to be insufficient and not in compliance with the laws of
the State of Illinois, and that her name be stricken, and that this Board enter its decision declaring
that the name of Kelly Mazeski as a candidate for State Senator, 26® Legislative District, State of
Illinois, not be printed upon the official ballot for the Election to be conducted November 8,

2016.
W % £~
SN

Objector

Burton S. Qdelson
ODELSON & STERK, LTD.
3318 W. 95% Street
Evergreen Park, IL 60805
(708) 424-5678

(708) 424-5755 — fax
attyburt@aol.com
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VERIFICATION

State of Illinois )
)ss
County of QQO/( )

The undersigned, being first duly sworn, deposes and states that he is the Objector in the
above Verified Objector’s Petition, that he has read the contents thereof, and that the allegations
therein are true to the best of the undersigned’s knowledge and belief.

DAY CHT

OBJECTOR “

M icdne [ A dgvl/—/}ﬁ%

Subscribed and swom to before me, a Notary Public, by Mﬁ Au)

Q,m a4 ,2016.
Mg oy LU

NOTARY PUBLIC
SAudRe L ettt

4

CFrCL ECAL
SANCRAL VITTICH

NOTARY PUBLIC - BTATE OF LLINOIS
MY COMLASSION EXPRTEMens
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L OFF

OF Eté%fhaus

IPA
0

CERTIFICATE OF LEGISLATIVE OR REPRESENTATIVE CCIIMITTEE ORGANIZATION

24 *h
LEGISLATIVE DISTRICT )
) fill in only ONE blank

OR
REPRESENTATIVE DISTRICT }

STATE OF ILLINOIS
COUNTY OF gk e

Committee (circle one) of the berm {ie

(County in which organtmeiion octumed)

This is to certify that, in accordance with 10 ILCS 5/8-5, m@ or Representative

Party of the X 474 (Legisiati

Representatwe District (circle one) met on 4 ﬂri/ (Q 9, 020 A , in the City of
{ (ingert month, day year)
‘Dﬁ ’ﬁ"}’l n e __, County of Z-‘F ke and organized by electing
the following officers In conformity with the Election Laws of this State.
Michae] Brsserr
PRINT CHAIRMAN'S NAME
77/ gt‘f ]L'ftm ' Ben@/ Like &t /Jiffj /& %05
COMPLETE MAILING ADDRESS ~ /
"~y
g /er v Liak
= PRINT SECRETARY'S NAME
Q.
> /28 _Sﬂﬁmmgﬁ\kzmﬂ&sé Gaokf
™ COMPLETE MAILING ADDRESS
g .
w
SIGNED:
7 CHAIRMAN

ATTEST:

FrN
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NCTERY PLZLIC. STATE 05 LLNCS & . (Nota#yl@?s Signature

Suggested

10 LCS 5/7-10.2, 7-11.1 7-81, 8—81@ ,
Revised April, 2012
SBE No. P-3A

RESOLUTION TO FILL A VACANCY IN NOMINATION
(Failure fo nominate candidate at primary election)

State Senator

WHEREAS, a vacancy In the nomination of the D €Mmocratic Partyfor the Office of
in and for the 26th District (if appilicable) of Ilinols exists due to the failure to norminate a candidate
for the Office of Otate Senator in and for the 20t Distict (i applicable) of Mincis at the

primary election conducted on March 15, 2016 {date of election);

WHEREAS, he 25th State Senate Central .. o me Democratic Party in and for the

26t pieiier Gt applicable) of linois has voted to nominate a candidate of the D€MOCTatic Party o fill

sald vacancy as required by 10 ILCS 5/7-81 or 5/8-17 therefore,

26th District (if applicable) of Hiinols hereby nominates, designates and appoints

Kelly Mazeski

(Name of Candidate)
if required pursuant to 10 ILCS 5/7-10.2 or 8-8.1, complete the following (this information will appear on the baliot)

formerly known as until name changed on
{List all names during last 3 years) (List date of aach name change)

of 294 W. County Line Road ~Barrington iinote 80010 ¢ e ovce of
{Address} (City, Village, Town) {Zip Code)

State Senator inandforthe 26 pistrict (it appiicable) of Iiinois to be voted upon at

November 8, 2016 .1 of efection)

the Generai or Consolldated Election to be held on

e .

7 N ETARY}

(CHAIRMAN)
Central
26th District Stade Senate Damocralic Ceniral 26th District Sizte Senate Democratic Ccmm!f’.s_e

1€ AYH 9L

Committee

of the 2.6"‘ District (if applicable) of the 26th District (if applicable)

U] ) He
SHOMANIIA w0

o~
3

Date of mesting: APFil 29, 2016

(insert month, day, year) p—
MicHALL RISET

Signed and swom to (or affirmed)by__ AR Y L IVK before me, on APFl 29,2016
(Name of Chalrman & Sacretary) (Insert month, day, year)

Jveg s
3N

Hd

1o
Vi

B e I

Y COMDTIIN Evmmmme MNL2)
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BEFORE THE STATE BOARD OF ELECTIONS AS
THE DULY CONSTITUTED ELECTORAIL BOARD

MICHAEL DANFORTH
Petitioner-Objector,
v. No. 2016-SCTR-GL-M0L

KELLY MAZESKI,

Respondent-Candidate.

OBJECTOR’S PETITION OR, IN THE ALTERNATIVE,
MOTION FOR SUMMARY JUDGMENT

NOW COMES, Respondent-Candidate, KELLY MAZESKI, (the “Candidate”; bv ana
through her attorney, ROSS D. SECLER. and hereby moves for the entry of an order atriliing
and dismissing the Objector’s Petition, filed by Petitioner-Objector, MICHAEL DANFORTIH
(the “Objector”). In support thereaf, Candidate states as follows:

INTRODUCTION & PROCEDURAL BACKGROUND

1. No candidate’s name appeared for the Demncratic Party for the office nf 5020
Senator in the 26" Legislative District, State of [{linois at the Goneral Primary Elererion baid
March 15, 2016, nor was a candidate nominated for said office by virtue of running as awrite-
in candidate, which left a vacancy in nomination. The Legislative Committee of the
Democratic Party for the 26 Legislative District, in accordance with the provisions of the
Election Code of Illinois (10 ILCS 5/1-1, et seq.), appointed Candidate to be the candidate of
the Democratic Party for the office of State Senator in the 26" Legiclative District in thn
State of Tllinois, to be voted upon at the General Election ta be held on Novemhber 8 20106

2. On May 31, 2016 Candidate filed her petitions and nomination papers in order
to appear as a candidate for the Democratic Party for the office of State Senator in the 26

Legislative District, State of Illinois at the General Election to be held on Nevember 8 2016,
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3. Objector filed his “Objector’s Petition” on June 7, 2016 in whish he chnllanoes
Candidate’s appointment. Objector raises three “grounds” that alegedly diegurbiv

Candidate and deny her right to access the ballot. Thes=e “grounds™ are:

a. That the “Resolution to Fill a Vacancy in Nomination” dees not represent thoet
the correct, appropriate legislative committee to fill the vacaney in nomination;

b. That the “Resolution” does not state the date on which the arrrenvints
legislative committee met and voted to nominate Candidate: and

¢. That the appropriate committee “was not legallv organized” prior to
Candidate’s appointment.

See generally Objector’s Petition, 196, 9.

4, Objector’s allegations reflect a fundamental misunderstanding or misreading
of the Election Cede and controlling case law and each of Objector’s allegations will be
discussed in turn,

5. Ultimately, Objector has failed to even state a valid, applicable ohjection and
Objector's Petition should be stricken in its entirety. Alternatively, based on the objecticns
contained in the Objector’'s Petition, there is no genuine issue of material fact that would
entitle Objector to the relief he seeks and thus the objections should be overruled as a matter
of law.

ARGUMENT

6. Objector has failed to meet the minimum pleading requirements governing
objections to nominating petitions and thus cannot be granted the relicf he seeks.

7. Section 10-8 of the Illinois Election Code (10 1L.CS 5/10-8) sets for the standard
for legal sufficiency of an objection to nomirating petitions and requires that, “[the objector's
petition . . . shall state fully the nature of the objections to the certificate of nemination or
nomination rapers or petitions in questinn ... 10 ILCS 5/10-8; See «lse 10 ILCS 5/7-61, 10

TLCS 5/8-17 (dirscting electoral beards having jurisdiction under Sectien 10-9 to hear and

Page 2 of 16
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pass upon objections to nominating petitions also shall heay ard pass unan -
nomination petitions filed by candidates in cases Jike the case ar bar),
8. Fulfillment of each of the requirements in §10-S is mandatory, Soo Paclie o,

Cook County Officers Electoral Bd., 289 111. App. 3d 585 (1st Dist. 1897). Obiector's failure t¢

warrants dismissal of the Objector's Petition outright,
9. Electoral boards have stated that, in order to fullv state the noture of an
objection, at least some credible cvidence is required, sufficient to ~urtain a minimal buardsy

iTTY

of proof. See In re Objection of Smith, p. 2 (Sangamon Cty. Electoral Beard 20004y (“The

PR

objector’s failure to fully state the nature of his objections denies the respondont hic ohil
to defend his petitions. Due process of law mandates an individual he pdecuatale pnnwand of
the complaint against htm so as to be able to defend himself.”); Blakemore . Share, 11-COEB-
MWRD-03 (Cook Cty. Electoral Board 2012) (“{failure to] describe a potential defect that may
or may not reside somewhere in the petition” by “provid{ing] specifics” is a “futal ploading
defect™.

10. In this case, Objector has failed this mintmum burden, If 211 of the faets oot
including legal conclusions) alleged by Objector were true, Objector would =till not be ahle £
prove the validity of his objections.

. | B0 DS
oMy

11. As a preliminary matter, paragraph 6 of Objector’s Patitinn is Vo,
nonsensical and full of conclusory statements. Additionally, the first sentence of pavarranh

6 is absurd and incorrect. While it is unclear whether paragraph 6 is attemp!ing to siate on

ohiection, but in any event, parngranh 6 chould be stricken r2 a matter of fow,

12, For the rensons cet forth hervetn, the Objector's Petition in insaffcient 1n law
and fact in that it docs not state any legally sustainable claims and, ae suchk, cach allezation

sheuld be stricken, requiring dismissal of the entire Objeetor’s Petition. However, as a
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preliminary matter, it is first necessary to distinguish the applicable ctatnrory requivements
in this case versus those relied upon by Objector.

’

L Objections to the *Resolution to Fill a Vacancy in Nomination’
Must Fail Because Paragraph 9 of Section 5/7-61 cf the Election
Code Controls in this Case and Objector Has Failed to State a Valid
Objection Thereto
13. The Objector’s Petitton fails to state an actionahle ohbjection becouse it
seemingly, relies on the incorrect statutory authority upon which its chjections are hased
There is no requirement that Candidate in this case file a Resclution to Fill a Vacancey in
Nomination and, thus, any objecticn coneerning the form and requirements of a Resoluticn
to Fill a Vacaney in Nomination is null.
14. As stated above, no candidate's name was printed on the March 15, 2016
General Primary Election ballot for the Democratic Party for nemination to the office of State
Senator for the 26 Legislative District, State of Illinois. Nor did anv write-in candidnte
obtain nomination by primary voters.
15 Section 8-17 of the Election Code requires that:
“if there was no candidate for the nomination of the party in the
primary, no candidate of that party for that office may be listed
on the ballot at the general election, unless the legislative or
representative committee of the party nominates a candidate to
fill the vacancy in nomination within 75 days after the date of
the general primary election. Vacancies in nomination cccurring
under this Article shall be filled by the appropriate legislative or
representative committee in accordance with the provisions of
Section 7-61 of this Code.”

10 ILCS 5/8-17.

16. Section 7-61 of the Election Code (10 ILCS 5/7-G1) provides two distinct

metheds of filling vacancies in nomination for two different kinds of scenarics: (i) when a

vacancy is created by virtue cf there being a lack of candidate appearing on the primary
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ballot, versus (i) when a vacancy in nomination is created by other reasons like, for exrmnln
the death or disability of a candidate whose name did appear on the primary election ballot,

17. As detailed by the Illinois Supreme Court in Wisnagsky-Bettorf v. Pierce, §7-61,
paragraph 9 of the Election Code applies to situations where there was no original candidate
on the ballot while paragraphs 3 through 8 of §7-61 do not. Pierce, 2012 11. 11253 at 121, 23

18. The court in Pierce specifically concludes that paragraph 9, § 7-61 of the
Election Code does not require the filing of a Resolution to Fill the Vacancy in situsticne
where no candidate was nominated at the primary election as is the situation in the case at
bar. Id.

19.  According to the court in Pierce, under paragraph 9 of § 7-61 (read here in
conjunction with §8-17), there are four general requirements for filling a vacancy in
nomination under the ¢ircumstances like the case at bar:

a. The appropriate legislative committee nominates a person within 75 days after
the date of the general primary election;

b. The designated person obtains nominating petitions with the number of
signatures required for an established party candidate for that office (with the
circulation period beginning on the day the appropriate committee designates
the person);

¢. The designated person timely files, together, the following required documentas:
i. His or her nominating petitions,
il. Statement of candidacy,
111.  Notice of appointment by the appropriate committee, and
1v. Receipt for filing his or her statement of economic interests; and
d. The electoral boards having jurisdiction under Section 10-9 to hear and pass
upon objections to nominating petitions also shall hear and pass upon
cbjections to nomination petitions filed by candidates under [paragraph 9].
Pierce, 2012 TL 111253 at 21; 10 ILCS 3/7-C1; 10 J1.CS 5/8-17.

20. In this case, Candidate has satisfied all of the requirements of §7-61,

paragranh 9 of the Election Code and Objector has failed to plead anything that could suggest
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otherwise ! To the extent that Objector has even stated a valid objection, Candidare 1000
entitled ro judgment in hev favor as a matter of law and all ohjectinns to her candidaey vhonld
be overruled. Each of Objector’'s allezations are discyseed in turn as follews,

a. Objections Alleging General Deficiencies in a “Resolution to Fill a
Vacancy in Nomination” Have No Legal Basis in this Case

1. in part, Objector ciaims that Candidate should he denied aceoes to the balh,
due to certain, alleped deficiencies in Candidate’s “Resolution to Fil a Vaesney
Nomination.” See Objector’s Petition, Y46, 8, 9. There is no requirement that Condidage
submit a Reselution to Fill a Vacancy in Nominatien in this case and therefore all obicetions
regarding said “Resolution” must fail.

22. Objector claims that Candidate’s nominating petitions, “must also contain the
proper Resolution to Fill the Vacaney in nomination . . ..” Objector’s Petition, *2. There 1s 2o
attempt to distinguish or provide the specific, applicable statutory violation complained of in
this case. It is clear on the face of the entire Objector’s Petition that Objectoy ts referencing a
“Resolution to Fill a Vacancy in Nomination” as described in paragrarhs 3, 4. 5, and 6 o' §7-
61 of the Election Code. However, Objector’s statement of law and basis for the suhenguent
objections is, simply, wrong. Objector’s failure to recognize and distinguish the different
requirements with respect to the different mandatory filings applicable to different types of
vacancles in nomination is fatal to his objection,

23. The holding of Pierce is clear: the statutory requirement(s) relating to a
candidate being required to file a “resclution to fill a vacancy in nomination” {as detniled in

paragraph 3, 4, 5, and 6 of §7-61 of the Election Code) do not apply to cases in wlich no

] . . . R . . \ .y -~
The enacific deficiency of the allecations contrined in Ghjactor’s Perition, 110 fand subsequem!y 91 [-13) are

dizcussed jnfra,
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candidate’s name appeared on the primary hallot and where no write-in cnndidate was
nominated by primary voters. Plerce, 2012 IL 111253 at €918, 21, 23.

24, Paragraphs 5, 6, 8 9 of Objector's Petition mention and/or allege sowme
puwrported defect in the Resolution to Fill a Vacancy in Nomination. Not one of the defoets
complained of is legally recognizable and thus must be dismissed as a matter of law.

25. Candidate was under no obligation to file a Resolution to Il a Varaner
Nomination that complies with paragraphs 3, 4, 5, and 6 of §7-61 of the Flestion Code.
Paragraphs 3, 4, 5, and 6 of §7-61 do not apply to Candidate in this cace. Instond inordor for
Candidate to access the ballot, she was requifed to comply with paragraph 9 of §7-61, which
is devoid of any language regarding a “Resolution” and, therefore, based on Objector’s
Petition, no mandatory requirements could have heen violated to jeopardize her candidary.

26. Not a single objection contained in Objecter’s Petition asscrt an objection
relevant to the language and requirements of §7-61, paragraph 9.

27, Thus, any arguments Objector could bring fail hecause the Ohjector’'s Dotition
is deficient on its face,

28, Specifically, Objector takes issue with the substance of the decument nttnched
as “Exhibit B” to the Objector’s Petition.

29. Exhibit B” of Objector’s Petition is titled “RESOLUTION TO FILL A
VACANCY IN NOMINATION (Failure to nominate candidate at primary election)” Se-
Objector's Petition, Exhibit B,

30. No matter the substantive objections brought against the “Resclutien” or the
“Resolution to Fill a Vacarcy in Nomination,” (see Objector’s Petition, 195, 6, 8, 9, and 141),
the ohjoctions made, as atleged in Obiector’s Petiting, are against a document that was not
mandatery. As stated ahove, Candidate had zervo obligation to {ile a Resolution to Pill a

Vacanecy in Nomination and thus, any objection to her “Resolution” 1s mevitless.
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31, Notably, Objector has not raiced an objection to Candidate’s “notice of
appointment by the appropriate committee,” nor has Ohjootor assorted that Candidats Mitald
to properly file a “notice of appointment by the appropriate commitres” ne peauired b
paragraph 9 of §7-61 of the Election Code. At no point does Objector vaizoe any chicerion oy
cite any legal authority related to the requirements of a “notice of appointment” or any ethor
documents required by paragraph 9 of §7-61 of the Election Code.

32 Objector has simply failed to state anohjection regarding camerhing (Pan-id s
was required to file.

33. As stated above, §10-8 of the Election Code requires that objections be specific

and “state fully the nature of the objection ... ..» 10 ILCS 5/10-8.

™
LY

34. Objector 1s bound by the allegations contained in the Objector's Petition, Fo
Delay v. Bd. of Election Com 'rs of City of Chicago, 312 I1l. App. 3d 206, 209-10 {1=t Dist. 2090
(holding that where, “the Board invalidated the plaintiff's nomination papers on a ground
never raised 1n the objection, and in so doing. exceeded ity statutory authnority™},
Objector 1s not permitted to amend his Objector’s Petition hevand the grovnd stared in rhe
original filing. Reves v. Bloomingdale Twp. Electoral Bd., 265 11l. App. 3d 69, 72 (2d Di-r.
1994), opinton vacated in part, 265 111 App. 3d 69, (2d Dist. 1994).

358. Therefore, because Candidate had no obligation to submit a Resclution to 111
a Vacancy in Nomination {as described in paragraphs 3, 1, 5. and 6 of §7-61 ¢f the [lwerinn
Code) and because Objector has failed to raise a specific objection regarding anyv of the
requirements in §7-61, paragraph 9 of the Election Code, all chjections rocavding the
“Resolution,” “Resolution to Fill a Voeaney in Nomination,” or “Exhibit B” should Le sivickan
as a mattar of Inw,

b. Alternatively, Paragraphs 6,8, and 9 of Qhjector’s Petition Should Still
Be Overruled in their Entirety
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36. In the alternative, even if Objector has sufficiently pled objecticns agaiet e
“Resolution,” Objector is not able to prevail on the substance of said ohjectione,

37, The objections raised in paragraphs 6, 8 and 9 of the Ohjector’'s Petition pllvee
that due to purported defect(s) in what is written on certain form(s) submitted with
Candidate’s nominating petitions.

38, For the reasons stated herein (and above), Objector’s legaliv haseless attompts
to impose additional requirements on Candidate in order for her to access the ballot must fail
and the objections should be dismissed or overruled.

i. The Objection that the “Resolution” does not reprcsent the
correct, appropriate Legislative committee is unfounded

39. There is nothing in the Objector’s Petition to indicate Candid~te did not comnply
with the requirements of paragraph 9, §7-61 of the Election Cede (in conjunction with §8-17).

40. The Objector's Petition makes almost no mention of, and thus raises ro
objection to, the signatures on {or form of) Candidate’s nominating petitions, Candidate’s
Statement of Candidacy, or her Receipt for filing her Statement of Economic Interest.

41. The “issue” of whether, as Objector alleges, the appropriate Legislative
Committee nominated Candidate te fill the vacancy is discussed below. See infra, Part I1.

42, Instead, paragraphs 6 and 8 of the Objector’s Petition take issue that the

“Resolution to Fill a Vacancy” has printed on it, “26h State Senate Central Committee of the

i

Democratic Party” and “26% District State Senate Central Committee” (see Ghjcefor’
Petition, Exhibit B), instead of “the 26t District Legislative Committee for the Domoerntic
Party.” See Objector’s Petition, €8.

43, As discussed above, theve is no hasis in law (nor alleged in the Objector’s
Potition) that would impesc the requirements of paragranphs 3, 4, 5, and 6 of §7-61 of the

NMeetion Code on Candidate in this case.
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44, Paragraph 9 of §7-61 only requires the filing of a “notice of appointment b

A

appropriate committee” without providing any further specification. That a decumeant filnd

Nomination” does not somehow create incrensed legal burdens for Candidate.

45. Even if the “Resolution” filed with Candidate’s nominnting papers is deemed a
“notice of appointment by the appropriate committee,” there are no specific staturory
requirements provided for what form the notice of appointment must be in or what
information must be included on the notice’s face, which renders the objectors thereto null

46, Moreover, given the iikely purpose of said “notice of appointment by the
appropriate committee” to confirm that the individual filing nominating petitions was duly
nominated by the appropriate legislative committee, it is clear from the face of the document
(in conjunction with Exhibit A of Objector’s Petition) that the approprinte Legislative
Committee met and duly nominated Candidate to fill the vacancy. See Madden v. Schumann,
105111 App. 3d 900, 902 (1st Dist. 1982) ("a nominating petition may be read as one complete
document in order to achieve substantial compliance with the statute™); Samuelson v, Canh
County Officers Electoral Bd., 2012 IL App (Ist) 120581, § 38.

47, Paragraph 8 of the Objector’s Petition assert’s that “[ijn fact, it is the Chairman

of the County Central Committee of the Counties in the 26t Legislative District that make

up the 26 Legislative District Committee.” Objector’s Petition, 48 (emphasis in original}.
Thus, to Objector’s own point, the term “central committee” could be used to describe the
makeup of a legislative committee for purposes of voting to fill vacancies in nomination,

48. Objector has failed to state one reason why strict compliance for somanties is
required here, There is no question as to whether the makeup of the legislative committee

was proper or was otherwise invalid.
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49, The Chairman and Seeretary of the appropriate Leaislative Committee g0

-

hoth the “"Resolution” and the “Certificate of Legislative or Representative Commir s
Organization” (Objector’s Petition, Fixhibit A),

50. Objector did not allege that the wrong commitiee nominated Candidnta =
al. It is clear on the face of the "Resolution” that the commitree was for the
Democratic Party in the 26 State Senate (legislative) district and jg the same cammirton
referenced in Kxhibit A of the Objector's Petition.

52. That there may be a minor or technical crror on a decument that mav he
considered the “notice of appointment” (the contents or details of which are net defined by
statute) cannot stand as a basis for invalidated a candidacy. See Samue’son v. Conk County
Officers Electoral Bd., 2012 IL App (1st) 120581, § 36 citing Siegel v. Lake Cornty Ofireers
Electoral Bd., 385 I1l. App. 3d 452, 460-61 (2d Dist. 2008) (“When a deviation from the Code
s minor or technical in nature, and does not defeat the thrust, purpose, and effect of thn
statute, or ‘affect the legislative intent to guarantec a fair and honest electinn” 1t will »o*

-1

render that petition invalid”). Such a minor, technical error has no effect on the mteariee

1o 4

the electoral process, does not affect the showing of “grass-roots” support Condid
demonstrated with submission of nominating petitions, and should have no effect on the
overall validity of Candidate’s nomination.

53. Therefore, even if Objector’s claims can survive the fact that no ohjection wos
made regarding a mandatory filing or requirement in this case, the objection that the

“Resolution to Fill a Vacancy in Nomination” does not indicate the “approprinte eocmmittee

is erronecous and sheuld be overruled.

*In fact. parogrant: 6 of Obiector’s Petition alleoss *hat the “Resclution to Fill a Yacaney in Nomination is fulse and
not in compliance . . " Objector's Petition, $6 (emphasis added). Hence, from the face of the Clhicctor’s Potition, It
seems that Ohjentor is alleging that the defict is the that the “Resolution to Fill @ Vacarey in Nemination” does not
state axactlv the name of the anproprinte leoizlative commitize,
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ii. Paragraph %of Objector’s Petition has been brought in bad faith
and the entire Objector’s Petition should be diemisced pursuant
to Daniel v. Daly

54. Additionally, Paragraph 9 of Objector’s Petition sheould e strickon or everraled
outright. Said paragraph claims, “The ‘Resolution’ does not state non what dote the
appropriate committee voted to nominate” Candidate. Objector’s Petition, €9,

55, Even the most cursory review of the “Resclution” shows the “Daro of morting”
is clearly provided, which is the same day indicated that the “Resolution” was signed and
sworn to. The “Resolution” also clearly states that the committee “veted to neminate o
candidate . . .” and that it “hereby nominates, designates, and apnoints . . .7 Objector’s
Petition, Exhibit B.

56. The allegations stating otherwisc, as contained in Chjector's Petitien, ars
absurd and could not have been brought in good faith.

57. Objector attached the “Resolution” to his Objector’s Petition as Exhibit B It s
as if Objector did not read the objection or canduct even a superficial review of the alleanting:
contained therein before signing and swearing a verification to the enntravy, See Ohioctor’s
Petition, Page 5.

58, Pursuant to the principles of Daniel v. Daly, 2015 T App (153 150541, the clear
bad faith on Objector’s part warrants dismissal of Objector’s Petition, parvagraph 9. S
Daniel, 2015 IL App (1°%) 150544 at $926, 32-33. Further, because Objector has sworn a falee
oath, the entire Objector’s Petition should be dismissed or, alternatively, this Honorable
Board should issue an order compelling Objector’s appearance in order to determine “whether

the [Olbjector had ‘knowledge, information and/or belief formed after reasonable inguiry’”

Damiel, 2015 1L Apn (159 150544 at ©33.

)
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59. Regardless, Ohjector has failed to allece upen what has's he purpests (1ot

Candidate, in this case, was required to include the date of her aproin'ment in anv £iino
given that paragraph 4 of §7-61 of the Election Code docs nat apply bora,

60. Hence, paragraph 9 of the Objector’s Petition shaull he strvicken v
alternatively, overruled outright, along with the entire Objecter’s Patition,

1L The Objections Alleging that the Appropriate Legislative Committea W0
“Not Legally Organized” Fail on the Face of the Objectoar's Petitinn

61. The remaining objections in Objector's Petition, relating to wrhore tho
Legislative Committee held its meeting, aleo fuil on their face hoaennse Ghieerer Pate o070

facts that could provide the relief Objector sceks.

62. Paragraphs 10 through 13 of Objector’s Detition® allege that “the 207
Legislative Commitice was not properly organized” because “the meoting was clearly held
‘outside the limits’ of the 26t Legislative District”. Objector’s Petition, $912 and 13 (emphasts

added).

63. There is no such thing as the “26% Legislative Committee” and an oljeciinon

Committee of the Democratic Party for the 26t Tegislative District, State of Illinots wios
properly organized or on the ability of Candidate’s to access the ballat,

64. However, assuming, arguendo, that Ohjector is reforring to the Loeajclativc
Committee of the Democratic Party of the 26™ Legistative District. State of Tiline < the

Objector's Petition still fails on its face.

P paragranhy 6 af Obiactor's Petition makes a poneral alleaation that the “annronriste committes was not leealiy

arganized pricr o e rarnnrted Resalition to Fill a Vaos in Nomirztion that vas purported!y eloned en Anril 29,

cors Potiien 6 Candidars mosos io strike thic strgment as helng aconelvsony, unsunnartad allzoution

TN b
that daes pot epecifically state & hasis for the ohiettion it purports to bring, Finwever, Candidate aseomes. omguen i
thar this penaral, conclusory allzontion refers to paraaraphs 10 threugh 13 of the Obiector’s Patition and therefore 2l

arevpmert made by Candidate In respense o said paragraphs applies o paragraph 6 as well.
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™

65, Objector's basis for this objection, it sprms te wrnted in Dovnevaeh
Objecter’s Petition: “The Certificate of Legislative Committon Ovmonizasinn olone’s oo
that the meeting was held on April 29, 2016 in Palating in Take Connry swhieh jo pot g b
26t Legislative District, but is within the 27% Legislative District.” Ghiector’s Potition, €10
femphaais in original),

66, Objector is wrong. Attached herewith and ingorporatod herein as "loxhibig A7
18 a copy of a lict of registered voters who reside in the Village of Palatine, Crounty o F b
State of hnofs and all within the 267 Legislative District. The airmative nverv o b
Objectors that “Palatine in Lake County .. . is not in the 20" Leaislative Disivicr bot s
within the 27™ Legislative District” (Objector’s Petition, €10} is blatantly f2ls0 The vameain roe
conclusory statements in Paragraphs 12 and 13 of Objeotor's Peitinn stom oo 0
affirmative assertion, Therefore, all statements related to this gbjertion baceleas nnd shan!
be dismissed.

67. Additionally, even if there could be some actual guestion cf fact pled 1o the

Objector’'s Petition regarding the legality of the legislative committee in this cnse, as an

of the Chairman of the Legislative Committee of the Democratic Party of the 2000 Leei-tethe
District, State of Ilinois attesting, (nter alia, to the distriet in which the Leoislnties

Commaittee met.

68, Hence, any questions as to whether the apnropriate logislative commiton oo
“legally constituted’ has been satisfied and, therefore, heonuse no queostion of motarinl T
¥y

1
pean

remains, Candidate is entitled fo judoment as a matter of layw and the glisctione 1o 1oy
nastination sheuld he overrulod,

CONCLUSION

Pace t4of 16
114



69, Hlinois courts strongly favor ballot acceve for candpdatos wha gl e e
public office, See MeGuire v Nogay, 116 1L App. 8d 280, 285 (107G WU v Folhen 137 10
2d 20 (1992). Candidate was duly nominated by the apprepriate legishaive committoe and hos ot
complied with the reguirements to fill a vacancy in nomination in azcerdonce with the aselicable proviaions

of the Election Code and controlling case 1aw. Objector has not raiced a single issve that counld ontl int

question the validity of Candidate’s candiducy and, thus, the Obicctor’s Petitien should beostriction and

dismissed and any objections to Candidate’s nomination should be overruled,
WHEREFORE, the Candidate, KELLY MAZESK], prays:

a. this Honorable Electoral Board GRANT the Candidate’s Maotion to Strilke and
Dismiss Objector’s Petition or, alternatively, GRANT Condidate's Metion for
Summary Judgment:

b. this Honorable Electoral Board enter an order diemissing the Cliectors Petitinm

KELLY MAZESKI as a candidate for the to the office of State Senater of the 207
Legislative District, State of Hlinois APPEAR aon the OFTICTIAL BALLOT of the
General Primary Electian to be held on November 8, 2016;

d. that this Honorable Electoral Board award reasonable attorneyv fees and costs
necessary to defend in this action;

¢. for such other and further relief as the Electoral Board may consider proper anid
just.

Respectfully Submitted,

S8/ Ross D Seeler
One of the Atarnevs for
Candidate-Pasprondent

Ross D. Secler, Esq.

R0SS D. SECLER & ASSOCIATES

30 North LaSalle Street, Suite 3250

Chiraea [1innie COGNT

Trlonhone: {(312) 853-8000

Facsimiie: (312) 353-8008

renalapTohicacaoloctionlaw com
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NOTICE OF FILING & CIERTIFICATE OF SEOVICE

The undersigned, an Illineis licensed attorney, horeby certifice that np Tora 17 2000

he caused this CANDIDATE'S MOTION TO STRIKE & DISMISS CUIRCTAD I PETITION
OR. IN THE ALTERNATIVE, MOTION FOR SUMMARY JUDGMUENT, to he filed with tho
State Officer’s Electoral Beard by sending same to the e-matl addrees f*f the Gonpral Canmeal
of the State Board of Elections and Hearing Officer Tenuto, in accordance with the Rules of
Procedure adopted in this proceeding, and that a truc and accurate copv of snme was duly
served upen the Objector’s counsel of record by including the e-mail address{e<) on the
appearance form(s) as a recipient of the e-mail transmission with w h[Lh this document wns

filed

By: /st Ross D, Secler
Ross D. Secler

Ross D. Secler

R0SS D. SECLER & ASSOCIATES

30 North LaSalle Street, Suite 3250
Chicago, Hlinois 60602

Telephone: (312) 853-8000
Facsimile: (312) 853-8008
rsecler@chicagoelectionlaw. com
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AFFIDAVIT OF
MIKE BI555TT

STATE OF ILLINOIS )
COUNTY OF MCHENRY )

[, Mike Bissett, being duly sworn, do hereby declare the follnwinn:
1. Tamovertheage of 18 and am a resident ef the Stote of Hlinais, Thave
personal knowledge of the facts herein, and, if cali~d as a witness, ranld

testify competently thereto.

2. Tam currently the Chairman of the McHenry County Demaocratic Party, and
held this office during the date in guestion.

3. Asthe Chairman, | attended and participated in a meeting hela Tor the
purpose of filling a vacaney in nomination for the Democratic State Serote
Candidate for the 26 Legislative District.

4. This nomination meeting took place on April 29, 2016.

5. This nomination meeting took place in the 26 Legisiative District.

6. FURTHER AFFIANT SAYETI! NOT. 5
/ S
" g T T
s i

Signed and sworn to before me this 15" Day of June, 2016.

ngL
By A A A, S MO W s S A A
Seal r‘

-Notary Public
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BEFORE THE DULY CONSTITUTED ELECTORAL BOARD FOR THE HEARING AND
PASSING UPON OF OBJECTIONS TO THE PETITIONS FOR ELECTION FOR THE
OFFICE OF STATE SENATOR, 26" LEGISLATIVE DISTRICT, STATE OF ILLINOIS
TO BE VOTED UPON AT THE NOVEMBER 8, 2016 GENERAL ELECTION

MICHAEL DANFORTH,
Petitioner-Objector,
No. 16 SOEB GE 502

Y.

KELLY MAZESKI,

R N .= T g N N g S

Respondent-Candidate.

RESPONSE TO MOTION TO STRIKE AND DISMISS

NOW COMES the Objector, MICHAEL DANFORTH. by and through his attornevs.
ODELSON & STERK, LTD.. and in Response to Candidate’s Motion to Strike and Dismiss
states as follows:

1. Introduction

Initially. the attorney for the Objector requests the Hearing Officer and Board to
recognize the unprofessional attacks, accusations, disrespectful (to the profession. as well as the
Election Bar) recitations by the attorney for the Candidate.

Counsel for the Objector, a member of the Election Bar for 44 years. notes the chastising
by the 3-vear vcteran lawyer for the Candidate. of counsel for the Objector’s “fundamental
misunderstanding or misreading of the Election Code and controlling case law.” (Paragraph 4 of
the Motion to Strike and Dismiss).

The following are examples ot rhetoric not appropriate in any pleading. and which add

nothing to the merits — or authority of the case:
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s Paragraph 4 of the Motion to Strike and Dismiss:

“Objectors allegations reflect a fundamental misunderstanding or
misreading of the Election Code and controlling case law...”

¢ Paragraph 11 of the Motion to Strike and Dismiss:

“Objectors petition is rambling. nonsensical, and full of conclusory
statements . . .

¢ Paragraph 24 of the Motion (o Strike and Dismiss:
“Not one of the defects complained of is legally recognizable.”
e Paragraph 26 of the Motion to Strike and Dismiss:

“Not a single objection contained in Objector’s Petition assert an
objection relevant to the language and requirements of 7-61, paragraph
9.

e Paragraph 55 of the Motion to Strike and Dismiss:
“Even the most cursory review. . .”
e Paragraph 56 of the Motion to Strike and Dismiss:

“The allegations . . . are absurd and could not have been brought in good
faith ...” (Emphasis added)

e Paragraph 57 of the Motion to Strike and Dismiss:

“It is as if objector did not read the objection or conduct even a
superficial review of the allegations contained therein before signing
and swearing a verification to the contrary.”

These inflammatory, discourteous, and unprofessional insults are warned against by the
Illinois Supreme Court and other regulatory agencies. Counsel for the Objector notes the
unwarranted attempts to discredit the attorney for the Objector in an attempt to discredit the
objections.

The following will be a simple response to clear, concise. and straightforward objections.
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Il. The Appropriate Democratic Committee to Fill a Lesislative Vacancy

As recognized by the Candidate in the Motion to Strike in Paragraph 1. the statutory
committce authorized to fill a vacancy in nomination for a State Senate seat is t':2 “Tegislative
Committee™ (of the political party) for the appropriate Legislative District. The ilection Code.
at 5/8-5 clearly sets forth who is on the committee, when the committec must organize. and
where the committee must meet.

The Election Code could not be clearer at 5/7-61 when mandating the procedures to fill a
vacancy in 99:

*...a vacancy in nomination shall be filled only be a person
designated by the appropriate committee of the political party...”
(Emphasis added)
Although the Candidate, in Paragraphs 4 through 12 argues 5/10-8 as to the objections

needing to be specific, the legal allegations as to the appropriate committee could not be clearer.

The proof is submitted by the document filed by the Chairman of the 26" District State Senate

Democratic Central Committee entitied “Resolution To Fill A Vacancy In Nomination,” attached

to the Objector’s Petition and a part of the vacancy filling. This docurzzit clearly identifies in
the second “Whereas” clause; in the “Be It Resolved” clause; and. under the signatures of the
Chairman and Secretary, the 26" District State Senate Democratic Central Committee. The
Election Code, at 5/7-8(a), provides for a State Central Committee of the particular party. This
Central Committee does not nominate candidates to fill vacancies in nomination, but serves the
functions as described in 5/7-8.

The challenge to the papers filed and the qualifications pursuant to the Election Code is

not the Resolution To Fill A Vacancy In Nomination as being the proper — or improper form.

The clear challenge. and objection as set forth in Paragraphs 8 and 6 in the Objector’s Petition, is

3
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to the inappropriate appointment of the candidate by virtue of” an inappropriate committee

scemingly making the appointment. The numerous paragraphs (13-53) attempting to discredit
the clear objection to the inappropriate appointment by the inappropriate committee attempt to
lead the argument away from the legal insufficiencies and violation of mandatory provisions of
the Election Code.

The Candidate cites the Wisnaskv-Bettorf v. Pierce ease as his authority to defeat this
objection.  Wisnasky, 2012 1. 111253 (S.Ct. reversed Appellate Court). We join in on the
Candidate’s reliance on Wisnasky and ask the Hearing Oftieer to rely on its holding. We could
not agree more that paragraphs 3 through 8 of 5/7-61 do not apply in this matter: however.
Paragraph 9 of 3/7-61 clearly does apply — as stated by the Supreme Court. A clear reading of
the holding at §21 sets forth Objector’s case herein:

“In such situations, paragraph 9 provides that the vacancy in
nomination may be filled only when the following four conditions
are met:

(1) the person to fill the vacancy in nomination has been
“designated by the appropriate committee of the political party™ in
question,

(2) the designated person obtains nominating petitions with
the number of signatures required for an established party
candidate for that office, with the circulation pertod to begin “on
the day the appropriate committee designates that person,”

(3) the designated person has filed. together, the following
required documents, within 75 days after the day of the general
primary:  “his or her nominating petitions, staterments of
candidacy, notice of appointment by the appropriate committee.
and receipt of filing his or her statement of economic interests.”
and

(4) “[t]he clectoral boards having jurisdiction under Scction
10-9 to hear and pass upon objections to nominating petitions also
shall hear and pass upon objections to nomination petitions filed by
candidates under |paragraph 9.7

10 ILCS 5/7-61 (West 2010),
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Although no “Resolution™ need be filed in paragraph 9 filings. the Court was clear that
the vacancy in nomination must be filled by the “appropriate committee of the political party.”
and a “notice of appointment™ must be filled.

Thus, the Candidate can dance around through 40 paragraphs (13-33) attempting to
rcname. discredit, confuse or otherwise misname the objection. but the plain and simple answer
1s that the appropriate committee of the political party did not designate a candidate to fill the
vacancy in nomination. That is the allegation in Paragraph 8 and 6. That is the objection — not
that the Candidate should, or should not have filed a “Resolution.”

1II. Date Vote Taken by Inappropriate Committee to Nominate the Candidate

In Paragraphs 54-60 of the Motion to Strike and Dismiss, the Candidate again attacks the
Objector (and counsel for the Objector) alleging a “bad faith™ objection. including insults in
Paragraphs 55, 56 and 57. Rather than accusing the Objector of “bad faith™ and failing to “read”
the Resolution, perhaps the focus should have been on the objection itself.

The only date on the “Resolution™ is the date found on the lower left hand corner.
indicating “Date of Meeting: April 29, 2016.” There is clearly no indication when a votc was
taken, and if it was at that meeting. Further, as indicated on the petition sheets in the preamhle
and circulator’s affidavit, the 26" Legislative District Committee of the Democratic Party (the

correct and appropriate committee pursuant to statute) met and selected the Candidate at an

unspecified date. (See Prcamble and Circulator’s Affidavit on each sheet of the “Petition™)
Without the nomination date, we do not know the date circulation of the petitions can
begin. The Election Code. at 5/7-61. paragraph 9. provides: “The circulation period for thosc

petitions begins on the day the appropriate committee designates that person.”™
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Neither the “Resolution” nor “Petitions™ set forth the day the vote took place to designate
the Candidate. The date of the meeting of the 26" State Senate Central Committee of the
Democratic Party, as specified in the Resolution. fails to have the appropriate committee
designate a candidate and specify when the vote took place.

IV. The Wrong Committee was Oreanized
Outside of the Appropriate Legislative District

In Paragraphs 61-68. the Candidate again attacks the “form™ of the question and
allegations made in the objection, to the place where the organizing committee held its meeting.
The objection and statutory violation is simple. The meeting to organize the appropriate
committee (which was not the named committee that designated the Candidate in the
“Resolution™) pursuant to 10 ILCS 5/8-5, which was the Legislative Committee of the 26"
Legislative District for the Democratic Party. was clearly held in the City of Palatine. County of
Lake. This was the certification made by Michael Bissett, Chairman of the 26™ Legislative
District Committee of the Democratic Party. (See Certificate of Legislative Committee
Organization filed with the Petitions).

The Candidate does not contest the statutory requirement in the Election Code at 5/8-3
requiring the organization of the appropriate committee to be held within the limits of the
Legislative District to be filled.

Candidate alleges the meeting was held in the 26™ Legislative District and attaches voting
records of voters living in “unincorporated™ Palatine, where no buildings exist except for
residential structures. Further, the Affidavit of Michael Bissett fails to state where in the 26™

District the organizational meeting was held. The Affidavit and arguments of the Motion are all
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factual, and not subject to a Motion to Strike and Dismiss. which. of course. attacks legal
insutficiencies in an objection.

No attack on the legal sufficiency of the 5/8-5 violation is made — only as to the factual
circumstance that clearly appear on the Certiticate of Legislative Committee Organization. which
certifies the meeting took place in Lake County. in the City ot Palatine. which is not within the
26" Legislative District,

WHEREFORE. the Objector. MICHAEL DANFORTIL respecttully requests that the
Objections be granted. and the relief requested in the Objector’s Petition be allowed.

Respecttully submitted.
MICHAEL DANFORTIL Objector

By: /s/Burton S. Odelson
Burton S. Odcelson

Burton S. Odelson

Luke I. Keller

ODELSON & STERK. LTD.
3318 West 931h Street
livergreen Park, 11 60805
(708) 424-5678

(708) 424-5755 — fax

attvburt ¢ aol.com
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BEFORE THE STATE BOARD OF ELECTIONS SITTING
AS THE DULY CONSTITUTED STATE OFFICERS ELECTORAL BOARD
FOR THE HEARING AND PASSING UPON OBJECTIONS TO RESOLUTIONS
TO FILL VACANCIES IN NOMINATION SEEKING TO PLACE
ESTABLISHED POLITICAL PARTY CANDIDATES ON THE BALLOT
FOR THE NOVEMBER 8, 2016 GENER AL ELECTICN

IN THE MATTER OF;
Michae! Danforth,
Petitioner(s) - Objector(s),

)
)
)
V. ) 16 SOEB GE 502
)
Kelly Mazeski, )

)

)

Respondent(s) - Candidate(s).

RECOMMENDATION OF THE HEARING OFFICER
TO THE GENERAL COUNSEL

This matter coming before the lllinois State Board of Elections sitting as the duly
constituted State Officers Electoral Board and the undersigned Hezring Cfficer, pursuant o
Appointment and Notice, makes the following Recommendation.

L. CASE MANAGEMENT CONFERENCE
A Case Management Conference was held on June 13, 2016, following the calling of

the cases. Burton Odelson filed an Appearance on behalf of the Objector. Ross D. Secler filed
an appearance on behalf of the Candidate. It was indicated the matter would be decided based
on the motions to be filed pursuant to the schedule set forth in the Rules at Appendix B. A
status was scheduled for June 22, 2016, following the conclusion of the briefing schedule.

I BACKGROUND

No candidate’s name appeared for the Democratic Party on the General Primary ballot

conducted March 15, 2018, for the office of State Senator in the 26" Legislative District nor was
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anyone nominated for said office as a write-in candidate. Thus, a vacancy in nomination was
created.

The appropriate entity to nominate a candidate, in accordance with the provisions of
Section 10 ILCS 5/1-1, et seq., is the Legislative Committee of the Democratic Party for the 26™
Legislative District.

Candidate Kelly Mazeski was selected and timely filed her nomination petitions,
Statement of Candidacy, Certificate of Legislative or Representative Committee Organization
and Resolution to Fill a Vacancy in Nomination.

An Objection was timely filed alleging the following deficiencies:

1. The "Resolution to Fill a Vacancy in Nomination” (Resolution) does not name the

appropriate legisiative committee to fill the vacancy in nomination.

2. The "Resolution to Fill a Vacancy in Nomination” does not state the date on which

the committee met and voted to nominate the Candidate.

3. The appropriate Legislative Committee was not legally organized prior to

Candidate’'s appointment.

4. Section 5/8-5 of the Election Code requires the meeting of the appropriate

legislative committee to be held “in the limits of the district.” The meeting in

question was held outside the limits of the 26" Legislative District.

. MOTIONS

The following Motions were timely filed and will be discussed in detail.

(A) Candidate’s Motion to Strike ard Dismiss Ohiector’s Petiticn, or,
in the Alternative, Motion for Summary Judgment

The thrust of the Candidate’s argument is that any objection to the “Resolution to Fill a

Vacancy in Nomination” must fail because Paragraph 9 of Section 5/7-81 of the Election Code is
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controlling. Paragraph 9 of Section 5/7-61 does not require the Candidate to file a Resolution
when no Candidate was nominated at the General Primary. The Candidate contends Wisnasky
— Bettord v. Pierce, 965 N.E. 2d 1103, 358 |ll. Dec. 624, 2012 IL 111253 (2012), governs.
Therein, the lllinois Supreme Court stated paragraph 9, and not paragraphs 3-8, in Section 7-
61, appiy in those situations where no candidate’'s name appeared on the General Primary
ballot and no one was nominated as a write-in.

The Pierce ruling sets forth the requirements to fill a vacancy in nomination in those
factual situations, as in the present matter, when a name did not appear on the General Primary
ballot and no one was nominated as a write-in candidate:

(1) The person to fill the vacancy in nomination has been “designated by the approprniate

committee of the political party” in question.

(2) The designated person obtain nominating petitions with the numkber of signatures
required for an established party candidate for that office, with the circutation period
to begin “on the day the appropriate committee designated that person.”

(3) The designated person has filed together, the following required documents, within
75 days after the day of the general primary:

(i) His or her nominating petitions,

(i) Statement of Candidacy,

(ii) Notice of appointment by the appropriate committee, and

(iv) Receipt of filing his or her statement of economic interests, and

(v) The electoral boards having jurisdiction under Section 10-9 to hear and pass
upon objections to nominating petitions also shall hear and pass upon
objections to nromination petitions filed by candidates under [paragraph 9].

Pierce, 2012 1L 111253 at ] 21.
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Additionally, the Candidate states the Objector is precluded from objecting to the "nctice
of appointment by the appropriate committee” because that issue was not raised in the
Objection. Alternatively, Candidate contends the appropriate legislative committee met and
nominated the Candidate and satisfied the “notice of appointment by the appropriate committee”
requirement when one examines the “Certificate of Legislative or Representative Committee
Organization” form in the nomination petitions filed by the Candidate.

Finaily, the Candidate challenges the Objector's assertion that the meeting was held
outside the limits of the 26™ Legislative District. The Candidate submitted Exhibit B, an Affidavit
that states the meeting took place in the 26" Legislative District. At the request of the Hearing
Officer, a subsequent Affidavit was submitted to provide the exact location the meeting took
place.

(B) Response to Motion to Strike and Dismiss

(1) The Appropriate Democratic Committee to Fill a Legislative Vacancy

The Objector argues that the statutory committee authorized to fill a vacancy in
nomination for a State Senate seat is the “Legislative Committee” for the appropriate Legislative
District. Furthermore, Objector points out that Section 5/8-5 of the Election Code spells out who
comprises the committee, when the committee must organize and when the committee must
meet. Additionally, it is noted that Section 5/7-61 provides “... a vacancy in namination shal! be
filled by a person designated by the appropriate committee of the political party ...(emphasis
added by Objector).

Objector points out that “Legislative Committee” is the appropriate designation to fill a
vacancy for State Senate in the 26" Legislative District. The "Resclution” attached to the
Candidzte's petitions, howaver, statzs “32™ Senate District Cantral Committee”.

Objector does not challenge the form of the “Resolution”. [t is pointed out the State
Central Committee has functions spelied out in Section 5/7-8. Those functions do not include

5
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nominating candidates to fill a vacancy in nomination. In essence, Objector argues the
inappropriate committee made an inappropriate appointment.

Objector agrees that the Pierce case is controlling and only Paragraph 9 of Section 5/7-
61 applies and points out in his motion:

Although no “Resolution” need be filed in paragraph 9 filings. the Court was clear

that the vacancy in nomination must be filled by the “appropriate committee of the

political party” and a "notice of appcintment” must be filed.

The Objector argues the appointment was not made by the “Legislative Committee”

invalidates the appointment.

(2) Date Vote taken by Inappropriate Committee to
Nominate the Candidate

Objector points out the only date on the “Resolution” is found in the lower left hand
corner, to wit, “Date of Meeting, April 29, 2016". Whether a vote was taken at the meeting is nct
clear. The absence of the date the vote was taken makes it impossible to determine when the

circulation period begins.

(3) The Wrong Committee was Organized Cutside of
the Appropnate Legislative District.

In addition to arguing the wrcng committee made the appointment, the Objector points
out that stating in an Affidavit and attaching voting records of voters who reside in the 26™
Legislative District in “unincorporated” Palatine where conly residential structures exist does not
adequately satisfy the requirement in Section 5/8-5 that the meeting be held within the limits of

the district. This will be discussed in more detail when the affidavits are discussed.
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V. ANALYSIS

Initially, a cursory review of the relevant statutes results is necessary.

Section 5/7-61 states, in relevant part, *... a vacancy in nomination shall be filled only by
a person designated by the appropriate committee of the political party ...”

The appropriate committee to fill a vacancy in nomination when no candidate has been
nominated for State Senator at the General Primary Election is the Legislative Commiittee.
{Section 5/8-5). Section 5/8-5 also provides that the chairman of each county central committee
of such party in any portion of which county is included within such district. when the district is
located outside Cook County, shall serve on the Legisiative Committee.

Wisnasky — Bettorf v. Pierce, 2012 1I. 111253, (2012), discusses whether or not a
resolution is required to be filed when a vacancy in nomination is created because no candidate
was nominated at the General Primary Election. Both sides agree that paragraphs 3 through 8
of Section 5/7-61 are not applicable because a resolution need not be filed with the nomination
petitions. In the present factual situation only paragraph 9 applies as set forth in Pierce:

1 21 In such situations, paragraph 9 provides that the vacancy in
nomination may be filled only when the following four conditions are met:
(1) the person to fill the vacancy in nomination has been "designated by the
appropriate committee of the political party” in question, (2) the designated
person obtains nominating petitions with the number of signatures required
for an established party candidate for that office, with the circulation period
to begin “on the date the appropriate committee designates that person,”
(3) the designated person has filed, together, the following required
documents, within 75 days after the day of the general primary: “his or her
nominating petitions, statements of candidacy, notice of appointment by
the appropriated committee, and receipt of fiting his or her statement of
economic interest,” and (4) “[t]he electoral boards having jurisdiction under
Section 10-3 to hear and pass upon objections to nominating petitions also
shall hear and pass upon objections to nomination petitions filed by
candidates under [paragraph 9]."

In the case at bar, the Candidate submitted both a “Certificate of Legislative and

Representative Committee Organization” and a "Resolution to Fill a Vacancy in Nomination.”
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The "Resolution” states “26" State Senate Central Committee” and “26™ District State Central

Committee” rather than “26™" Legislative District Committee”.

Objector contends that since the committee was inappropriate, the subsequent
appeointment was inappropriate. The Candidate argues, based on the ruling in Pierce, the
“Resolution” was not required to be filed and therefore cannot be challenged. Objector
responds that while a “Resolution” need not be filed in Paragraph 9 filings, the vacancy in
nomination must be filled by the appropriate committee and a notice of appointment filed.
Furthermore, the Candidate contends the Objector cannot challenge the failure to file a Notice

of Appointment because that was not raised as an issue in the Objection.

There appears to be two primary issues: (1) whether the appropriate committee made

the appointment, and (2) was a Notice of Appointment by the appropriate committee submitted.

The 26™ Legislative Committee is comprised of portions of Lake, McHenry, Kare and
Cocok Counties. The Certificate of Legislative or Representative Committee organization was
signed by Michae! Bissett as Chairman and Terry Link as Secretary. Mr. Link is the Lake
County Democratic Party Chairman while Mr. Bissett is the McHenry County Democratic Party
Chairman. Reference is made to the 26" Legislative District and the committee met April 29,

2016.

The “Resoclution” states a candidate was not nominated for State Senator in the 26™
District at the March 15, 2016 Primary Election. Rather than “Legislative Committee”. the
"Resolution” states "26" State Senate Central Committee” and “26" District State Central
Committee”. Nevertheless, it is apparent the "Resolution” signed by Bissett and Link was
intended to nominate a candidate for the office of State Senator. The failure to insert
“Legisiative Committee” should not invalidate the nomination since it was signed by the
appropriate persons. Thus, there appears to be substantial compliance.

8
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The second factor to be considered is whether the appropriate Nctice of Appointment
was submitted. The Candidate contends the Objector is precluded from raising an issue as to
the Notice of Appointment because it was not raised in the objection. | respectfully disagree. It
is apparent the validity of the appointment was intertwined with the issue of whether the

appropriate committee made the appointment.

| conclude the "Resolution” had the effect of appointing the Candidate for the following

reasons:

» Signed by the proper persons who comprised the 26" Legislative Committee, to
wit, Bissett and Link,
» Specifies the office to be filled and the appropriate political party,
* Designates the name of the candidate, and
e States the date of the meeting.
The date on which the candidate was nominated is atso challenged. While April 29,
2016, is listed as the “date of meeting”, the Objector contends the date the Candidate was

nominated is not specified. Failure to list the date of nomination is significant because the

circulation pericd cannot begin until the Candidate has been nominated.

Though not specified, it is a logical conclusion and a reascnable inference that the “date
of meeting” is also the date the nomination occurred. Furthermore, an Affidavit from Michae!
Bissett states the nomination meeting took place on April 29, 2016. It would have been

preferable to specify “date of designation and appointment meeting: April 29. 2016."

Finally, whether or not the meeting took place within the 25" Legisiative District is also
challenged. The "Certificate” states the meeting was held cn April 29, 2016, in the City of
Palatine, County of Lake. Objector states that Palatine is located within the 27" Legislative

District. Records submitted by the Candidate established that certain residential homes in
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Palatine are located in the 26" Legislative District within Lake County. Additionally, the
Candidate submitted an Affidavit by Michael Bissett along with his Mation that stated “the

nomination meeting took place in the 26" Legislative District.

The Hearing Officer sought clarification from the Candidate as to the precise location of
the meeting. An affidavit was submitted by Michael Bissett, Lake County Chairman of the

Democratic Party, on June 24, 2016, which provided an address in par. 12.

The Objector timely submitted a Response and Motion to Strike Affidavit of Michael

Bissett on the basis that only par. 12 addresses the direct inquiry. Furthermore, the Affidavit
was characterized, other than par. 12. as "all other paragraphs attempt to explain the
documents filed and are beyond the sole inquiry of the Hearing Examiner and should be

stricken.”

| agree that only par. 12 is relevant to the specific issue as to the location of the meeting.
Accordingly, any paragraphs in the affidavit other than par. 12, will be stricken and not

considered.

As to the issue of where the meeting took place, it was not within that portion of Palatine
located within the 26'" Legislative District. Nevertheless, it did take place within the 26"
Legislative District. While the “Certificate of Legislative or Representative Committee

Organization” did state Palatine, | do not find this error to be fatal.

10
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V. ECOMMENDATION

Initially, it should be pointed out that Objector's attorney cited examples of “the
unprofessional attacks, accusations, disrespectful (to the profession, as well as the Election
Bar) recitations by the attorney for the Candidate.” Without discussing the details, | agree it is
beyond advocacy and it was not necessary to resort to what | characterize as personal and
unprofessional attacks.

The errors pointed out by the Objector in the Certificaticn of Legislative or
Representative Organization” and “Resolution to fill a Vacancy in Nomination™ are the result of
careless practices that invite objections. Nevertheless, the errors noted are not enough to
warrant the Candidate's removal from the ballot.

For the reasons set forth above, | recommend the objection be overruled.

DATED: June 29, 2016

e T

James Tenuto, Hearing Officer

‘w-filechiisbedata\AssistDri2016 SOEB Vacancies\Danforth v. Majewski Recommendtion to GC .docx
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BEFORE THE DULY CONSTITUTED ELECTORAL BOARD FOR THE IIEARING AND
PASSING UPON OF OBJECTIONS TO THE PETITIONS FOR ELECTION FOR THE
OFFICE OF STATE SENATOR, 26" LEGISLATIVE DISTRICT, STATE OF ILLINOIS

TO BE VOTED UPON AT THE NOVEMBER 8, 2016 GENERAL ELECTION

MICHAEL DANFORTH,
Petitioner-Objector,
No. 16 SOEB GE 502

Y.

KELLY MAZFESKI,

R N .. " W N N Ny

Respondent-Candidate.

OBJECTOR’S EXCEPTIONS TO RECOMMENDATION OF THE
HEARING OFFICER TO THE GENERAL COUNSEL

NOW COMES the Objector. MICHAEL DANFORTH. by and through his attornevs.
ODELSON & STERK. LTD.. and pursuant to Rule 3. brings the following Lxceptions to the
Recommendation of the Hearing Officer to the General Counsel and Board. The Objector
respectfully requests the General Counsel and Board not follow the Recommendation of the
Ilearing Officer. and grant the relief requested in the Objector’s Petition. The following are the
Exceptions and law supporting the Objector’s Petition.

I. Substantial Compliance is Not the Appropriate Standard
When Political Party Leaders Attempt to Nominate a Candidate

This 1s an interesting case. It is not the very typical instance when candidates attempt to
qualify for a ballot position by gathering signatures of the clectorate who request his or her name
be put on the ballot at the primary or general election. Here, we have two political party leaders.

the Chairman and Secretary of the “Central™ Committee. nominating their candidate to fiil a

vacancy created when no one ran in their primary election. The supporting petitions do ask that
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the nominee be put on the ballot. but only in support of the designation by the political party
leaders.

Thus. the “substantiat compliance™ theory and practice in the line of cases applicable to
the candidate/electorate nominations should not. and is not. the standard. when two. three. or
more political party leaders choose the candidate in place of the electorate. Rather. the political
party leaders should be held to “strict compliance™ and strict scrutiny to the mandatory
provisions of the Election Code. This “short cut™ mcthod of nomination subverts the “people™
initiated candidacies tyvpicalty brought forth by grassroots. evervday registered voters.

The courts have given great leeway to allow baltot access to thosc who make mistakes in
the petition gathering — filing process. This “relaxed™ standard should not — and does not. apply
to the “short cut” to ballot access where the primary system has been avoided and the political
party leaders take the “easy way™ to the batlot through 10 ILCS 5/7-61. 10 ILCS 5/8-5 and 10
H.CS 5/8-17. This “easy access,” shortcut method [ will call the “Fast Pass.” must be strictly
complied with by the political party leaders since it runs contrary to the very core of our
democratic etection roadmap from the Australian Ballot Law to our modern clectronic voting:
the heart of gaining a ballot spot — and ultimate election. is running against an opponent after the
electorate has given the candidate a "modicum™ of support through the petition process.

Although the General Assembly has seen fit to provide the mechanism to fill a vacancy in
nonmnation. it is not what our forefathers had in mind when free and cqual elections were
prescribed by the U.S. and Illinois Constitutions. Thus. although we currently have the “Fast
Pass™ to the ballot mechanism. this Board — and the courts. should apply a “strict comphance”™
and “strict scrutiny™ test to the “Fast Pass™ provisions of the statute. since those provisions run

contrary to the constitutional and statutory means of the voter-bascd. candidate support. access to

2

143




the ballot. This “political™ nomination path to the ballot is far casier to subvert and invade the
integrity of the electoral process. than the petition gathering. grassroots method of gaining ballot
aceess.

II. Law Regarding Ballot Access:
Constitutional Rights v. Political Privilege

A. Mandatory v. Directory - The Legislature May Regulate Political Party
Nominations

“The right of political parties to make nominations for an office is not enumerated in the

Constitution. but a "political privilege.” The legislature may choose to regulate the “political

privitege’... . Swurton v. Cook County Officers Electoral Board. 2012 1L App (1) 122528,

The fegislature has chosen to regulate the “political privilege™ of putting a candidate on
the ballot after the voters have gone to the polls in the primary. but tound no candidate for a
particular office to nominate. The result is spelled out in Articles 7 and 8 of the Elcction Code
which provides clear penalties tor noncompliance with the clear, unambiguous directions.

10 ILCS 5/8-1:

“The nomination of all candidates for Members of the General
Assembly .. shall be made in the manner provided in this Article 8 [10
ILCS 5/8-1. ¢ seq.] and not otherwise. The name of no person.
nominated by a party required hereunder to make nominations of
candidates for members ol the General Assembly shall be placed upon
the official ballot to be voted at the general election as a candidate
unless such person shall have been nominated for such office under the
provisions of this Article 8.7 (Emphasis added).

Unless the political leaders follow the mandated directions in Article 8 (“and not
otherwise™). no person’s name shall appear on the ballot. Thus. the ulimate sanction of removal

from the baflot is imposed if the political lcaders stray from the mandates of the Flection Code.
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l. The “appropriate™ committee did not nominate the Candidate:

2. No date of selection was specified on the “Resolution™:

3. No Notice of Appointment was filed: and

4. The meeting. as sworn and certified to by the Chairman and Scerctary. was not in

the 26™ Legislative District.

Again. 5/8-17 provides the penalty that:
*...no candidate of that party for that office may be listed on the
ballot at the general clection. unless the  legislative  or
representative commuttee of the party nominates a candidate... .~

Article 7 also provides. in mandatory language. the penalty for noncompliance:
“...nomination of all candidates...shall be made in the manner
provided in this Article 7 and not otherwise.™ 10 ILCS 5/7-1.
(Emphasis added).

And, once again, in 10 1LCS 5/7-61.99:

*...a vacancy In nomination shall be filled only by a person
designated by the appropriate committee. .. .”

As our Supreme Court set torth in Pullen v. Mulligan. 138 111.2d 21, 46. 149 HI.Dec. 213.
561 N.E.2d 385 (1990):

“Statutes are mandatory it the intent of the legislature dictates a
particular consequence for failure to comply with the provision.”™

Clearly. 1t is directed by the legislature in 10 ILCS 3/8-1, *...and not otherwise.”, and
“The name of no person...shall be placed upon the official
ballot...unless such person shall have been nominated...under the
provisions of this Article 8.7

And again in 10 ILCS 5/8-17:

“...no candidate...may hsted on the baliot...unless  the
legislative...committee of the party nominates a candidate...”

And. as also set forth above in 5/7-1 and 5/7-61. the clear. plain language of the statutes

provides the penalty for noncompliance in four different scetions of the applicable statutes.

145




B. The Provisions Regulating the Proeess of Political Party Leaders Nominating
“Fast Pass” Candidates are Mandatory and Not Suhject to a “Suhstantial
Compliance” Test
As set forth above. Articles 7 and 8 clearly set forth. in mandatory. clear language. the
necessary clements tor political party leaders to nominate a candidate to run in the general
etection after the party has chosen to bypass the primary and not run a candidate. This process
should be — and 1s. treated ditterently by the General Assembly and the courts. then the
grassroots. ¢itizen candidate petition process.
In Zerante v. Bloom Township Electoral Board, 287 IIL.App.3d 976 (1997). the Appellate
Court held 7-61 mandatory and removed the palitical party nominee trom the ballot for failure to
specify the date when the candidate was sclected on the Resolution ta Fill a Vacaney. Althouch
this was prior to the 2009 amendment to 5/7-61. the court spoke to the requirements in the statute
and the reasoning as to why the filling of vacancies in nomination required mandatory
compliance with the provisions.
It a statute is clear and unambiguous. and also provides a penalty for failing to comply
with its provisions. it will be eonstrued as mandatory.
“In other words, when a statute specifies what result will ensue if
its terms are not complied with, then the statute is deemed
mandatory.™ Simmons v. DuBose. 142 lIl.App.3d 1077, 97 lIl.Dec.
150. 450 N.E..2d 586.
Marquez v. Aurora Board of Election Comniissioners. 357 IlLLApp.3d 167, 295 111.Dec. 567. 828
N.E.2d 877 (2005).
Our Supreme Court acknowledged that it must look at the legislative intent of the statute

in order to determine whether it is a mandatory ar directory provision. Pullen. 138 111.2d 21. 462

People v, Rohinson. 217 T.2d 43 (2005). When the. .. statute prescribes a consequence for
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failure to obey a statutory provision. that is very strong evidence the legislature intended that
consequence to be mandatory.”™ Robinson. at 54,

Again. our Supreme Court. in deciding a matter against the Scerctary of State and State
Board of Elections. and others. found 10 ILCS 5/7A-1 unconstitutional as it related to judges
sceking retention in O 'Brien v. Jesse White, et al.. 218 111.2d 86 (2006). The court. ¢citing People
v. Robinson. Id.. Marquez v. Aurora Board of Election Commissioners, Id.. and other cascs.
tound that an Election Code statute is mandatory when its. “provision specifies the consequences
of noncompliance.” O Brien. at 97, 98.

There is no doubt that the sections pertinent to this matter. c¢ited above. provide a
consequence for noncompliance. Section 5/8-1 has, “and not otherwise™ “no person...shall be
placed on the ballot™; “shall have been nominated under the provisions of this Article 8.7
Following, m 5/8-17. *...no candidate of that party may be listed on the ballot... .”

Both sections are punitive, recite consequences. and relate to the party leaders complying
with the statutes in question.

Likewise. 5/7-1 ("nomination of all candidates shall be madec in the manner provided in
this Article 7 and not otherwise); and 5/7-61 (“vacancy...shall be filled only by a person
destgnated by the appropriate committee™) also have disqualifying consequences it the
provistons of the statute are not followed.

Very recently in Juckson-Hicks v. Fast St. Louis Board of Election Commissioners. 2015
IL 118929, our Supreme Court again visited the mandatory requirements of the LElection Code.

Citing with approval. O 'Brien. Id . and Peapie v Robinson. Id.. the court stated:
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“The mandatory-directory dichotomy concerns the consequences
of failure to fulfill an obligation. ie., whether = “the failure to
comply with a particular procedural step will or will not have the
effect of mvalidating the governmental action to which the
procedural requirement refates,” ™

* % k
“If a statute prescribes a consequence for failing to obev ils

provisions, that is a strong indication that the legislature intended
it to be mandatory.” fd., at 96, 301 [ll.Dec. 154, 846 N.E.2d 116.

The court methodically recites the reasoning an unambiguous provision of the Elcction
Code 1s mandatory. not directory. with “substantial compliance™ not being the appropriate relict
from the mandate of the law,

“Generally speaking, requirements of the Illinois Election Code are
mandatory, not directory.” Purnell v. Municipal Officers Electoral
Board, 275 Nl.App.3d 1038, 1039, 212 [ll.Dec. 360, 657 N.E.2d 55
(1995); Kellogg v. Cook County lllinois Officers Electoral Board.
347 1L App.3d 666, 670, 283 Ill.Dec. 320. 807 N.E.2d 116l
(2004).

Jackson-Hicks, Id., at Y23.

Very similar to the facts herein, the words “not less than™ were the kev words that
provided the Court with the necessary “consequence™ to find the statute in question mandatory.
Getting “close™ to complying with the statute is not good enough. Compare the wording in 5/8-
1, “and not otherwise”, and in 5/7-1, “and not otherwise™, with *not less than”, as used m 5/10-3.
the section analyzed in Jackson-Hicks. Applicable herein, the court stated at §31:

“Implicit in the law’s provision that nominations may be made
through nomination papers containing “not less than™ the required
minimum numbers of signatures is that nominations may rnot be
made through nomination papers containing a number of
signatures which is less than the minimum required by law. The
latter proposition is a corollary of the former. It was no more
necessary for the legislature to explicitly state the consequence of
failing to mect its fixed numerical threshold that it would be in the

case of the final election returns.”

7
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Thus. nominations made by political leaders to “Fast Pass™ their chosen candidates to the
general clection ballot after bypassing the primary process. may not be made through a
nomination process that comes “close™ to being the right committee: that comes “close™ 1o the
correet procedure as set forth in the statute (Resolution to Fill a Vacancy rather than a Notice of
Appointment): that comes “close™ to stating the date of selection (by referring to the date of the
meeting): or that the meeting to seleet a candidate comes “close™ to taking place in the
appropriate District (26™). but not where the party leaders certified in their certification.

“Runners-up have no claim to oftice on a theory that they came
close enough. So it has always been in American electoral politics.

So it remains.”

Jackson-Hicks, at 131.

* ok ¥k

“There 1s no close enough.”
Jackson-Hicks, at 37.
Finally. the court. in analyzing the signature requirement provisions in 5/10-3 and 5'10-
3.1 of the Code states:
“That is the standard the Election Board was bound to follow. 1t is
the standard we are required to enforce. To adopt the Mayor’s
position instead would require us to disregard the clear.
unambiguous and mandatory language of the statute and graft onto
it exceptions and limitations the legislature did not express.  As
noted at the outset of this opinion and confirmed by our clection
law jurisprudence, that ts sontething the courts may not do.™
Jackson-Hicks. at €35.
This matter is not a simple “substantial compliance.”™ he came “close™ enough. case. The

General Assembly was careful in providing clear. unambiguous requirements for those

candidates to be put on the general election ballot by the political leaders — and not the people.
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The directions and mandate of our Supreme Court must be strictly followed for the “Fast Pass”
procedures. which run contrary to the design of citizen initiated petitions and candidacies as sct
forth in our Constitution and statutes.

ITI. Hearing Officer Applied Less Than Substantial Compliance Test
and Certainly Not Mandatorv Compliance Standard

The Hearing Ofticer was more than lenient in his treatment of the deficiencies contained
in the Candidate’s filings. His summation of the facts and issues are excellent. However. in
straining to maintain ballot access (which is usually the preferred route). “substantial
compliance,” or even a lesser standard. was incorrectly applied to the facts of this political
appointment case. Strict scrutiny is certainly the standard when ballot access is in question by a
means other than the grassroots petitions of the people. Too much leeway was afforded to two
political leaders to nominate a candidate through the political process without following the
statutes 1n question,

At pages 8, 9. and 10 of his Recommendation. the caring Otficer explains his four
findings. First. the “Resolution™ (which is the wrong document to begin with) clearly lists the
nominating committee as the 26" State Central Committce and 26" District State Central
Committee. The Election Code. at 10/5-7-8(a). clearlv provides for a State Central Commitiee.
‘That 1s not the “appropriate™ committee (as mandated by 3/8-17 and 5/7-61) to nominate a “Fast
Pass™ candidate for State Senator. Thc Hearing Officer’s presumption that, —...it is
apparcnt...that the political party lcaders “intended” to nominate a State Senator™. is no! in
comphiance with the statutes recited above. What the two political leaders “intended.” has no

bearing on the improper Resolution. containing an improper committce. which has no power or
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authority to nominate a State Senator pursuant to Article 8. The only thing “apparent”™ from the
document is that an inappropriate committce attempted to nominate a candidate.

‘The second issuc as to a Resolution being used rather than a Notice of’ Appointment as
specified in the statute. is also improper. The Hearing Officer states that the improper
Resolution ~had the effect™ of appointing the Candidate.  (Interestingly. the Candidate also
agrees the Resolution was improper and not needed since the purported “appointment”™ was
under paragraph 9 of 5/7-61; See Motion to Strike). Although unsaid. substantial compliance
seemingly is being invoked again. although the 9™ paragraph of 3/7-61 does not mandate a
“Resolution” (first 8 paragraphs of 5/7-61 require a Resolution). but does require a Notice of
Appointment. Our Supreme Court has never, to counsel’s knowledge. in Elcction cascs. used the
“had the effect” standard. in order to find compliance with a mandatory provision of the Code.

As to the date of selection of the Candidate. at page 9 of the Recommendation. the
Hearing Officer makes “a logical conclusion™ and “a reasonable inference™ that the date of the
meeting is also the date the nomination occurred. The {learing Officer is being too generous
(and clarifies what language should have been used). The courts have not been that gencrous
since Zerante, supra.

The Hearing Officer went beyond the certified Certificate. which clearly stated the
meeting was held in Palatine, when he used an affidavit from one of the political leaders. who
allegedly chaired the appointment meeting. After an attempt to explain and stretch the
“Palatine” mistake (which is in the 27" District) by listing homes in the unincorporated area of
Palatine. as, perhaps the location of the meeting (See Motion to Strike). the “Affidavit™ then

claims the meeting was held at a Mariano’s in the 26™ District. This is an attempt to amend the

10
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nomination papers. and not in compliance with the Election Code or case law. At best. it is the
3" attempt to get it right after the first and second attempts failed.

1V. Conclusion

The Hearing Officer 1s a longtime respected attorney and colleague. Objector’s counscl
greatly respects him and his work through the vears. In this casc. however. the use of
“substantial compliance.” “logical conclusions.” and what may — or may not. be “apparent.” are
not the correct criteria to be used to gain ballot access for political committee appointees.

This 1s a strict compliance and strict scrutiny case. There are some laws that just cannot
be stretched to allow a candidate ballot access. The integrity of our electoral process demands
otherwise — especially when political party leaders (in this case. just two) attempt to place a
candidate on the ballot the “Fast Pass” wayv. and avoid the primary process. As aptly stated by
our Supreme Court in Jackson-Hicks. “there is no close enough™ when attempting to comply
with mandatory provisions of the Election Code.

WHEREFORE, the Objector, MICHAEL DANFORTH. respecttully requests that the
Reeommendation of the Hearing Officer. as set forth above. not be followed. and the Objections
be sustained.

Respectfully submitted.
MICHAEL DANFORTIIL. Objector

By: /s/Burton S. Odelson
Burton S. QOdelson

Burton S. Odelson

Luke J. Keller

ODELSON & STERK. 1.TD.

3318 West 95th Strect

[vergreen Park, [L 60805
(708)424-5678/(708) 424-5755 — fax

A hoergooeleom
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Shorten v Coyne
16 SOEB GE 503

Candidate: Melissa Coyne

Office: 32" Senate

Party: Democratic

Objeetor: Michael Shorten

Attorney For Objector: Burton S. Odelson

Attorney For Candidate: Ross D. Secler

Number of Signatures Required: 1000

Number of Signatures Submitted: not disputed

Number of Signatures Objected to: not applicable

Basis of Objection: An inappropriate committee (the *32nd Senate District Central Committee™)
made the purported appointment; the date of any vote on the purported appointment was necessary
and not made clear; the circulator’s affidavit is defective, and the Candidate’s Statement of
Candidacy is false (she falsely swore that she is a qualified voter in McHenry County when she is
aresident of Lake County).

Dispositive Motions: Candidate’s Motion to Strike and Dismiss Objector’s Petition. or in the
alternative, Motion for Summary Judgment; Objector’s Reply to Candidate’s Motion to Strike and
Dismiss

Binder Cheek Necessary: No

Hearing Officer: Jim Tenuto

Hearing Officer Findings and Recommendation: The Candidate argues primarily that any
objection to the “Resolution to Fill Vacancy in Nomination™ must fail, because Paragraph 9 ol
Section 5/7-61 controls, and does not require filing of a Resolution where no candidate was
nominated at the General Primary. The Candidate also argues that the Objector is precivded from
objecting to the form of the “notice of appointment™ because the issue was not raised in the
Objection. and. alternatively, that the appropriate legislative commitice met and adequately
satistied the “notice of appointment™ requirement. Finally. Candidate challenges the Objector’s

assertion that the date of her appointment was required to be included n any filing.

In his Response to the Motion to Strike and Dismiss, the Objector agrees with Candidate that
Paragraph 9 of Section 5/7-61 is controlling, but argues that an inappropriate committee attempted
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to make the appointment. because it was the “Legislative Committee™ for the appropriate
tegislative district which was to have made the appointment. the date of any vote on the
appotntment was not made clear, and. further. that the circulator’s affidavit is detective. and the
Statement of Candidacy contains a false county of residence.

Fhe Hearing Examiner recommends that the Candidate’s Motion to Strike and Dismiss. or in the
Alternative. Motion for Summary Judgment. be granted. The appropriate commitiee to fill a
vacaney in nomination when no candidate has been nominated for State Senator at the General
Primary Election is the “Legislative Committee”™ per Section 3°8-3. Rather than ~legislative
Committee.” the instant “Resolution™ states 32" Senate District State Central Committee.”
Nonctheless. the appropriate persons (Chairs of the Lake County and Mcllenry County
Democratic Party) signed the Resotution. and the Hearing fxamincr reccommends that taiture to
insert “Legislative Committee™ not be found to invalidate the nomination where there has been
substantial compliance.

The Resolution states the “date of meeting™ to be April 17. 2016. The Hearing Examiner {inds that
itis a logical conclusion and reasonable inference that the date of the meeting is also the date upon
which the nomination occurred: while it would have been preferable to state the samie expressiy,
the absence of an express date of appointment should not be fatal to the petition.

The Hearing Examiner further recommends that Objector’s objection to alleged defects in the
circulator’s affidavit(s) be denied. The Objector argues that each and every petition sheet is invalid
because the circulator’s atfidavit does not (1) indicate the date on which he/she circulated that
sheet, (2) indicate the first and last dates on which the sheet was circulated, or (3) certity that none
of the signatures on the sheet were signed more than 90 days preceding the last day for filing the
petition. The Petition form recites that “the signatures were signed in mv presence. after the
appropriate managing committee’s sclection as the party’s nominee...” The Hearing Examiner
tinds that the earliest a candidate could have been nominated was April 13. 2016, which is 48 davs
prior to the May 31, 2016 filing deadline. and that there are 75 davs between the date of the Primary
Election and May 31, 2016: accordingly. it is not possible for the instant petition to have been
circulated more than 90 days prior to May 31, 2016. Further. the form used. Petition Form P-10A,
supplied by the State Board of Llections. incorporates the language to which the Objection was
filed. and satisfies the requirement of Section 5/8-8.

Finally. the Hearing Examiner finds that although the Statement of Candidacy states that the
Candidate 1s a qualified voter in Mcilenry County. it is ¢lear from a review of the peritions that
she 1s a registered voter in Lake County.

The Hearing Examiner accordingly recommends that the Candidate’s Motion to Strike uand
Dismiss, or in the Alternative, Motion for Summary Judgment. be granted. and Candidate’s name
be certified for the ballot as the Democratic Candidate for the office of State Senator for the 32nd
Legislative District.
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Recommendation of the General Counsel: The General Counsel concurs in the Hearing
Offteer’s recommendation.

155



BEFORE THE DULY CONSTITUTED ELECTORAL BOARD FOR THE IIEARING AND
PASSING UPON OF OBJECTIONS TO THE PETITIONS FOR ELECTICN FOR THE
OFFICE OF STATE SENATOR, 32" LEGISLATIVE DISTRICT, STATE GF ILLINCIS
TO BE VOTED UPON AT THE NOVEMBER 8, 2616 GENEPAL D LECTION

MICHAEL SHORTEN,

Petitioner-Objector

ORIGIMNAL ON FILE AT
v. STATE BD CT ELECTIONS .

ORIG,N L Ti‘S STAMPED
MELISSA COYNE, AT {"'7/69 207 . -

SMD

P

Respondent-Candidate

OBJECTOR'S PETITION

The Objector, Michael Shorten, states that he resides at 455 Mirz © -=2t, Crystal Lake,
Illinois, 60012, and that he is a duly qualified and registered legal votar =7 .ie 32™ Legislative
District, State of Illinois, the Legislative District from which the c2-didate seeks election.
Objector states that his interest in filing the following objections is ti:-: of a citizen desirous of
seeing that the election laws governing the filing of nomination papers, r..: :ions for election, and
other required documents, for the office of State Senator, 32" Lec- I:tive District, State of
lllinois, are properly complied with, and that only qualified candid::.; zppear on the ballot for
said office as candidates at the November 8, 2016 General Election (“Z!:-ton”).

Therefore, the Objector makes the following objections to th= " ::itions and Nemination
Papers of Melissa Coyne as a candidate for State Senator, 327 i:- :lative District, State of
illineis, to be voted upon at the November 8, 2016 Election.

1. Pursuant to state law, nomination papers for the nominatic= ~nd election to the office
specified above, must contain the signatures of not fewer t! -2 1,000 duly qualified,
registered and legal primary Democratic voters of said Dist=:t collected in the manner
prescribed by law. In addition, said Nomination Pr=:-: must truthfully allege the

qualifications of the candidate, be gathered and preserted i1 the manner provided for in
the Illinois Election Code, and otherwise executed in thz {cmm provided by law. The
Nomination Papers purport to contain signatures in excess of such voters and further
purport to have been gathered, presented and executed in the manner provided by the

Illinois Election Code.

2. The Petitions must also contain the proper Resclution to Fill the Vacancy in the
Democratic Party nomination for State Senator in the 32" Legislative District as
provided in the Election Code, as well as the proper nominating committee first making
the nomination in the proper timeframe, and in compliance with the Election Code.
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10.

1.

The Legislative Committee of the appropriate Legislative District must be properly
organized prior to the Committee making a valid appointment to fill a vacancy in
nomination.

The Certificate of Legislative Committee Organization filed May 24, 2016 with the State
Board of Elections (Ex. A) is certified by Michae! Bissett, Chairman, and Terry Link,
Secretary, of the 26" Legislative District of the Democratic Party on April 17, 2016. The
Certificate clearly specifies that the Legislative Committee of the Democratic Party of the
26" Legislative District met on April 17, 2016 and organized by electing the following
officers... .

That the Resolution to Fill a Vacancy in Nomination was filed with the Petitions on May
31, 2016 purporting to nominate Melissa Coyne as the candidate of the Democratic Party
for State Senator for the 32™ Legislative District. (Ex. B)

The Democratic Party of the 26™ Legislative District (EX. A) cannot legally nominate a
State Senator candidate to fill a vacancy in the 32" Legislative District. The Resolution
to Fill a Vacancy in Nomination is false and not in compliance with the applicable
provisions of Article 7 and Article 8 of the Election Code since the 32°® Senate District
Central Committee was not the proper committee of the Democratic Party to nominate a
candidate in the 32" Legislative District, and the appropriate committee was not
organized prior to the execution of the purported Resolution to Fill a Vacancy in
Nomination that was purportedly signed on April 17, 2016.

Section 5/7-61 and 5/8-5 set forth the mandatory requirements necessary to fill a vacancy
in nomination.

The “appropriate” committee to fill a vacancy in the Democratic nomination in the 32™
Legislative District for the office of State Senator, is the 32" Legislative District
Committee of the Democratic Party ~ not the 32™ Senate District Central Committee, as
represented in the Resolution to Fill a Vacancy (“Resolution™). In fact, it is the Chairman
of the County Central Committee of the Counties in the 32" Legislative District that
make up the 32" Legislative District Committee. (5/8-5)

The “Resolution” does not designate or state on what date the appropriate committee
voted to nominate Melissa Coyne. Thus, no date as to when the petition process may
begin is ascertainable from the Resolution or the petitions with signatures filed with the
State Board of Elections.

Each and every petition sheet is invalid for not stating the candidate’s correct legislative
district. (In the preamble and in the “Office” box, “32™ District” is listed — not 32nd
Legislative District).

Each and every petition sheet is invalid since the circulator’s affidavit does not specify

2

157



12.

13.

14,

15.

that the voters signing were “qualified primary voters of the Democratic Party.”

Each and every petition sheet is invalid since the circulator’s affidavit does not specify
and certify to any of the three options specified in 5/8-5 as to when the petition was
circulated.

The wording, “...after the appropriate managing committee’s selection of the candidate
as the party’s nominee...” is improper, not found in 5/8-5 or 5/7-61, and not the
certification as to when the petition was circulated as required by 5/8-5 or any other
appropriate section of the Election Code, thus invalidating the circulator’s affidavit and
each and every petition sheet. (See Ex. C for an example of a legally correct circulator’s
affidavit).

That the Statement of Candidacy is false and void and not in compliance with the
Election Code since the candidate has falsely sworn that she is a “qualified voter in
McHenry County” at 54 S, Hickory Avenue in Fox Lake, Illinois, when she is a resident
of Lake County.

The Certificate of Legislative Committee Organization, the Resolution to Fill a Vacancy
in Nomination, the Statement of Candidacy, and each and every petition sheet are not in
compliance with the mandatory requirements of the Election Code as set forth above.
Any of the above specified defects invalidates the Petitions and is grounds to invalidate
and hold for naught, the candidacy of Melissa Coyne.
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WHEREFORE, Objector prays that the nomination papers of Melissa Coyne as a
candidate for State Senator, 32™ Legislative District, State of Illinois, to be voted upon at the
November 8, 2016 Election be declared to be insufficient and not in compliance with the laws of
the State of Illinois, and that her petition papers and name be stricken, and that this Board enter
its decision declaring that the name of Melissa Coyne as a candidate for State Senator, 32"
Legislative District, State of Illinois, not be printed upon the official ballot for the Election to be

conducted November 8, 2016.
7/, a%azé

Cﬁ)jector

Burton S. Odelson
ODELSON & STERK, LTD.
3318 W. 95 Street
Evergreen Park, IL. 60805
(708) 424-5678

(708) 424-5755 — fax
attyburt@aol.com
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VERIFICATION

State of Illinois )

) ss.
County of Qr\ﬂ, )

The undersigned, being first duly sworn, deposes and states that he is the Objector in the
above Verified Objector’s Petition, that he has read the contents thereof, and that the allegations
therein are true to the best of the undersigned’s knowledge and belief.

OBJECTOR

Subscribed and swomn to before me, a Notary Public, by _M 2 vag ) Dhpvten

on JLN\Q, il ,2016.

NOTARY PUBLIC

EILEEN M MINAHAN

' QOFFICIAL SEAL

N Notary Public, State of Himors

My Commission Expires
January 27, 2018
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CERTIFICATE OF LEGISLATIVE OR REPRESENTATIVE COMMITTEE CRGANIZATICN

3Z nd LEGISLATIVE DISTRICT )

OR
REPRESENTATIVE DISTRICT )

) fil In anly ONE biank

STATE OF ILLINOIS /
COUNTY OF 1 Ke
{County In which organization ocauTed)

This is to certify that, in accordance with 10 ILCS 5/8-5, th or Representative !
Committee (circle one) of the DNewscea 42 Partyofthe 24 7h @ or l

Representative District (circle one) met on Aﬂr‘} [ { 7 2.() / 4( , inthe City of
7 {insert month, mmw)
Vo lo , County of L‘ﬁ' Ke and organized by electing

the following officers In conformity with the Election Laws of this State.

Michue) Bgserr i
PRINT CHAIRMAN'S NAME g

971 Bertany Bond, lybe i e M1 /C 60/5%
COMPLETE MAILING ADDRESS ;

, PRINZI' SECRETARY'S NAME

1280 STREANrob LD, Verrop Hies o] i,

COMPLETE MAILING ADDRESS j
SIGNED: W ;

CHAIRMAN

ATTEST:
SE

. I

Al i okt s g+ e et

EXHIZIT

A
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Suggosted

Revised April, 2012

SBE No. P-3A

10 ILCS 5/7-10.2, 7-11.1 7-81, 8-8.1, 8-17
RESOLUTION TO FILL A VACANCY IN NOMINATION

(Faliure to nominate candidate at primary election)
Partyfor the Office of State Senator

WHEREAS, a vacancy In the nomination of the D €rnocratic
District (if applicable) of Ilinois exists due to the failure to nominate 2 candidate
32nd  picprict (if appiicable) of linois 2t the

in and for the 32nd
for the Office of Otate Senator in and for the
primary election conducted on March 1 5' 2016 (date of election);
WHEREAS, the S2nd Senate District Central oo of 1he D€MOCratic Party in and for the ‘
District (if appiicable) of ilinols has voted to nominate a candidate of the DEMOCTatic Pearty to fil
Party in and for the

32nd
said vacancy as required by 10 ILCS 5/7-81 or 5/8-17 therefore;

BE IT RESOLVED, that the 32nd Senate District Central Committes of the Democratic
District (if applicable) of ilingis hereby nominates, designates and appoints

32nd
Melissa Coyne
(Name of Candidate)
If required pursuant to 10 ILCS 5/7-10.2 or 8-8.1, complete the following {this Information will appear on the ballot}
formerly known as until name changed on —
{List alt names during last 3 years) (List date of each name channs)
o 94 S. Hickory Avenue Fox Lake tiinois 0020 or tne office of
(Address) (City, Viliage, Town) (Zip Code)
State Senator inandforthe 921 pistrict (if applicable) of inols tobe voted upon 2t
the General or Consolfidated Election to be held on November 8- 2016 {date of election).

M e fee T2 3
(CHAIRMAN) TRGETARY) =
D
Committee 32nd Senate District Democrztic Central Commit: 5.3 c%.»‘t)
5
ofthe 920 pisiet of apriicable) 8 Eg
@ AN
N S99

il ~)

%

P4
32nd Senate District Democratic Central

otthe 92Nd pistrict (if applicable)

2 1C HAC /sceTT
ol beforeme, on APTil 17,2016
{insert month, day, year) ‘

Date of meetng: Pl 17, 2016
(insert month, day, year)

Signed and swom to (or efirmed) by _TERRY & /N K
{Neme of Chaiman & Seerstery)

EXHiBIT
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___NAME_ | ADDRESS | OFFICE |

Kelly 254 W. County Line )
ki Road, Barrington, IL STATE SENATOR .
Mazes 60010 STATZ GF ILLINGIS

n CITY, TC'WN
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STATE OF ILLINO -~ .E?

Rd
13400
1430 1

)
COUNTY OF _ /ﬁch’c’nm/- )8s
Lo T
méﬁ Mdzﬁ/a being fat culy awom, do hereby certty that I recs t 255 LU (r? Z;}’

in the MH éﬂﬂ%ﬁ&mm&.@ﬁ_wrwoLm =N

(Print Town of Vilge)
and State of Minois, that | am 18 years of age or older, mamammamummmmma%fnimm

were in my presence, and are genuine, that the signatures on this sheet were signed between erd
: 20186, and that none of the signatures on this sheet wers signed prior to the date the 26" Lagisistive Commitse
of the Party designated the candidate to fil the vecancy in nominetion, and that to the best of my knowlardns end befof, the

persons s0 sighing were at the time of signing the petition quafied voters of the DEMOCRATIC PARTY regicing in the 26% Legie'ative
mammamwwmmummmhmwmmmmm
cormectly staled, as above set forth. .

Sthroriiad and swam to betars me, by /4’/54 //[4 2(”52’
(Pert 1 g of Croutator)

Kit ‘ |

B ey ;. 'f" "OFFIGIAL SEAL" 3
’ NANGY SHEPHERDSON

— ¥ Notary Puble, s

\ ; My COmmlssion Expires 10!22!2017 -

= ™




BEFORE THE STATE BOARD OT ELECTIONS AS
THE DULY CONSTITUTED ELECTORAL BOARD

MICHAEL SHORTEN
Petitioner-Objector,
v, No. 2016-SOEB-GE-503

MELISSA COYNE,

Respondent-Candidate.

R L S e

CANDIATE'S MOTION TO STRIKE & DISMISS
OBJECTOR'S PETITION OR, IN THE ALTERNATIVE,
MOTION FOR SUMMARY JUDGMENT

NOW COMES, Respondent-Candidate, MELISSA COYNE, (the "Candidate™ by and
through her attornev, ROSS D. SECLER, and herebv moves for the entrv of an order striking
and dismissing the Objector’s Petition. filed by Petitioner-Ohjector, MICHAEL SHORTEN
(the “Ohjector™. In support thercof, Candidate states as follows:

INTRODUCTION & PROCEDURAIL BACKGROUND

1. No candidate’s name appeared for the Demaocratic Party for the office of Stare
Senator in the 32" Legislative District. State of IHinois at the General Primary Election held
March 15, 2016, nor was a candidate nominated for said office by virtue of running as a write-
in candidate, which left a vacancy in nomination. The Legislative Committee of the
Democratic Party for the 3204 Legislative District, in accordance with the provizions of the
Eiection Code of Illinois (10 ILCS 5/1-1. et seq.), appointed Candidate to be the candidate of
the Democratic Party for the office of State Senator in the 32% Legislative District in the
State of Ilinois, to be voted upon at the General Election to be held on Novemher 82016,

2, On May 31. 2016 Candidate filed her petitione and nomination papers in ovder
to eppear os a candidate for the Domoeratic Party for the office of State Senator in the 527

Lezislative District, State of Illineis at the General Election to be held on Novemhber 8, 2016.

164



3. Objector filed his “Objector’s Petition” on June 7, 2016 in which he challenges
Candidate’s appointment and alleges defects to her petition sheets. Objector raises the
following “grounds” that allegedly disqualify Candidate and deny her richt to access the
ballet:

a. That the “Resolution to Fill a Vacancy in Nomination” does not represent that
the correet, “appropriate” legislative committee to fill the vacancy in

nomination;

b. That the “Resolution” does not state the date on which the appronriate
legislative committee met and voted to nominate Candidate;

c. That the petition sheets do not state the correct district:

d. That the circulator's affidavit on each petition sheet does not state that the
signers were “qualified primary voter of the Demaocratic Party” (emphasis in
original);

e. That the circulator’s affidavit on each petition sheets do not contain language
regarding the date of circulation found in §8-5 or §7-61 of the Election Code;

and

f. That the Statement of Candidacy is “false and void” hecause of how
Candidate’s address was provided.

See generally Objector’s Petition, 99 8, 9, 10, 11. 12, 13, 14

4. Objector’s allegations reflect a fundamental misunderstanding or misreading
of the Election Code and controlling case law and each of Objector’s allegations will he
discussed in turn,
5. Ultimately, Objector has failed to even state a valid, applicable objection and
Objector’s Petition should be stricken in its entirety. Alternatively, based on the objections
contained in the Objector’s Petition, there is no genuine issue of material fact that would

entitle Ohjector to the relief he seeks and thus the objections should be overruled as a matter

of lav:.
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ARGUMENT

6. Objector has failed to meet the minimum pleading requirements governing
objections to nominating petitions and thus eannot be granted the relief he seeks.

7. Section 10-8 of the Illinois Election Code (10 ILCS 5/10-8) gets for the standard
for legal sufficiency of an objection to nominating petitions and requires that, “[the obinctor's
petition . . . shall state fully the nature of the objections to the eertificate of nomination or
nomination papers or petitions in question . ...” 10 ILCS 5/10-8; Sec al=o 10 TLCS 5/7-61. 10
ILCS 5/8-17 (directing electoral boards having jurisdiction under Section 10-9 to hear and
pass upon objections to nominating petitions also shall hear and poss upon objections o
nomination petitions filed by candidates in cases like the case at bar).

8. Fulfillment of each of the requirements in §10-8 is mandatory. See Pochie v,
Cook County Officers Electoral Bd., 289 111. App. 3d 585 (1st Dist. 1997). Objector’s failure to
state a valid objection upon which relief can be granted by this honorable electoral hoard
warrants dismissal of the Objector’s Petition outright.

9. Flectoral boards have stated that, in order to fully state the nature of an
objection, at least some credible evidence is required, sufficient to sustain a minimal bhurden
of proof. See In re Qbjection of Smith, p. 2 (Sangamon Cty. Electoral Board 2001) (*The
objector’s failure to fully state the nature of his ohjections denies the respondent his abtlitv
to defend his petitions. Due process of law mandates an individual be adequately apprised of
the complaint against him so as to be able to defend himself.”): Blakemore v. Shore, 11-COTB-
MWRD-03 (Cook Cty. Electoral Board 2012) (“[failure to] describe a potential defoct that may
or may nnt reside somewhere in the petition” by “provid[ing] specifies” is a “fatal pleading

defoct™).
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10. In this case. Objector has failed this minimum burden. If all of the facts (not
including legal conclusions) alleged by Objector were true, Objector wonld still not be able ta
prove the validity of his ohjections.

11. As a preliminary matter, paragraph 6 of the Objector’s Petition is ramhling.
nonsensical and full of conclusory statements and. as such. paragraph 6 should he stricken
in its entirety as a matter of law. Alternatively, and without waiving Candidate’s objection
to paragraph 6 of the Objector's Petition, any discernahle allegations of fact or anv proper
objections to Candidate’s nomination raised in Objector’s Petition. paragraph 6 are discussed
below.

12, For the reasons set forth herein, the Ohjector’s Petition 1n insufficient in law
and fact in that it does not state any legally sustainable claims and. as such. each allegation
should be stricken, requiring dismissal of the entire Objector's Petition. However. as a
preliminary matter, it is first necessary to distinguish the applicable statutory requirements
in this case versus those relied upon by Ohjector.

L. Objections to the “Resolution to Fill a Vacancy in Nomination™
Must Fail Because Paragraph 9 of Section 5/7-61 of the Election
Code Controls in this Case and Objector Has Failed to State a Valid
Objection Thereto

13. The Objector’s Petition fails to state an actionable objection hecause 1t
seemingly, relies on the incorrect statutory authority upon which its objections are hased.
There is no requirement that Candidate in this case file a Resolution to Fill a Vacancy in
Nomination and, thus, any objection concerning the form and requirements of a Resolution
to Fill a Vacaney in Nomination is null.

11. As stated above, no candidate’s name was printed on the March 15, 2016

General Primary Election ballot for the Democratic Party for nomination to the office of State
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Senator for the 32" Legislative District. State of Illinois. Nor did any write-in candidate
obtain nomination by primary voters.

15, Section 8-17 of the Election Code requires that:

“if there was no candidate for the nomination of the partv in the
primary, no candidate of that party for that office may be listed
on the ballot at the general election, unless the legislative or
representative committee of the party nominates a candidate to
fill the vacaney in nomination within 75 days after the date of
the general primary election. Vacancies in nomination occurring
under this Article shall be filled by the appropriate legislative or
representative committee in accordance with the provisions of
Section 7-61 of this Code.”

10 ILCS 5/8-17.

16. Section 7-61 of the Election Code (10 ILCS 5/7-61) provides two distinct
methods of filling vacancies in nomination for two different kinds of scenarios: (i) when a
vacancy 1s created by virtue of there being a lack of candidate appearing on the primary
ballot, versus (ii) when a vacancy in nomination is created by other reasons like, for example.
the death or disability of a candidate whose name did appear on the primary election ballot.

17. As detailed by the Illinois Supreme Court in Wisnasky-Bettorf v. Pierce. §7-61.
paragraph 9 of the Election Code applies to situations where there was no original candidate
on the ballot while paragraphs 3 through 8 of §7-61 do not. Pierce, 2012 IL 11253 at 921, 23.

18. The court in Pierce specifically concludes that paragraph 9, § 7-61 of the
Election Code does not require the filing of a Resolution to Fill the Vacancy in situations
where no candidate was nominated at the primary election as is the situation in the case at
bar. Id.

19. According to the court in Pierce, under paragraph 9 of § 7-61 (read here in

conjunction with §8-17), there are four general requirements for filling a vacancy in

nomination under the circumstances like the case at bar:
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a. The appropriate legislative committee nominates a persen within 75 davs after
the date of the general primary election:

b. The designated person obtains nominating petitions with the number of
signatures required for an established party candidate for that office (with the
circulation pertod beginning on the day the appropriate committee designates
the person);

c. The designated person timely files, together, the following required documents:

i. His or her nominating petitions,
il. Statement of candidacy,
itl.  Notice of appaintment by the appropriate committee, and
1v. Receipt for filing his or her statement of economic interests: and

d. The electoral boards having jurisdiction under Section 10-9 to hear and pass
upon objections to nominating petitions also shall hear and pass upon
objections to nomination petitions filed by candidates under [paragraph 9].

Pierce, 2012 IL 111253 at 121: 10 ILCS 5/7-61; 10 ILCS 5/8-17.

20. In this case, Candidate has satisfied all of the requirements of §7-61.
paragraph 9 of the Election Code and Objector has failed to plead anything that could suggest
otherwise.! To the extent that Objector has even stated a valid objection, Candidate is stitl
entitled to judgment in her favor as a matter of law and all objections to her candidacy should

be overruled. Each of Objector’s allegations are discussed in turn as follows.

a. Objections Alleging General Deficiencies in a “Resolution to Fill a
Vacancy in Nomination” Have No Legal Basis in this Case

21. In part, Objector claims that Candidate should be denied access to the ballot
due to certain, alleged deficiencies in Candidate’s “Resolution to Fill a Vacancy in
Nomination.” See Objector’s Petition, 196, 8, 9. There is no requirement that Candidate
submit a Resolution to Fill a Vacancy in Nomination in this case and therefore all objections

regarding said “Resolution” must fail.

' The speeific deficiency of the objections related to the Certificate of Legislative Committee Organization and those
to Candidate’s petition sheets and Statement of Candidacy are discussed infra.
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22 Objector claims that Candidate’s nominating petitions. “must also contain the
proper Resolution to Fill the Vacancy in the Democratic Party nomination for State Senator
in the 320 Legistative District . |, ..” Objector’s Petition, 92. There is no attempt to distinguish
or provide the specific, applicable statutory violation complained of in this case. It is elear on
the face of the entire Objector's Petition that Objector is referencing a “Resolution to Fill a
Vacancy in Nomination” as described in paragraphs 3, 4, 5, and 6 of §7-G1 of the Elcetion
Code.

23. Objector’s statement of law and basis for the subsequent objections 1s. simply.
wrong. Objector’s failure to recognize and distinguish the different requirements with respect
to the different mandatory filings applicable to different types of vacancies in nomination is
fatal to his objection.

24, The holding of Pierce is clear: the statutory requirement(s) relating to a
candidate being required to file a “resolution to fill a vacancy in nomination” (as detailed in
paragraph 3. 4. 5. and 6 of §7-61 of the Election Code) do not apply to cases in which no
candidate’s name appeared on the primary ballot and where no write-in candidate was
nominated by primary voters. Pierce, 2012 IL 111253 at 9918, 21, 23.

25, Paragraphs 5, 6, 8, 9 of Objector’s Petition mention and/or allege some
purported defect in the Resolution to Fill a Vacaney in Nomination. Not ene of the defects
complained of is legally recognizable and thus must be dismissed as a matter of law.

26. Candidate was under no obligation to file a Resolution to Fill a Vacaney in
Nomination that complies with paragraphs 3. 4, 5, and 6 of §7-61 of the Election Code.
Paragraphs 3. 4. 5. and 6 of §7-61 do not apply to Candidate in this ¢ase. Instead. in order for
Candidate to access the ballot, she was required to comply with paragraph 9 of §7-61. which
is devoid of any language regarding a “Resolution” and. therefore, based on Objector’s

Petition. no mandatory requirements could have been violated to jeopardize her candidacy.
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27. Not a single objection contained in Objector’s Petition assert an ohjection
relevant to the language and requirements of §7-61, paragraph 9 of the Eleetion Code.

28, Thus. any arguments Objector could bring fail because the Objector’s Petition
15 deficient on its face.

29. Specifically, Objector takes issue with the substance of the document attached
as "Exhibit B” to the Objector’s Petition.

30. Exhibit B” of Objector's Petition is titled “RESOLUTION TO FILL A
VACANCY IN NOMINATION (Failure to nominate candidate at primary election).” See
Objector’s Petition, Exhibit B.

31. No matter the substantive obiections brought against the “Resolution”™ or the
“Resolution to Fill a Vacancy in Nomination,” (see Ohjector’s Petition, 995, 6, 8. 9, and 14),
the objections made, as alleged in Objector’s Petition, are against a document that was not
mandatory. As stated above, Candidate had zero obligation to file a Resolution to Fill a
Vacancy in Nomination and thus. any objection to her "Resolution”™ ts meritless.

32. Notably, Objector has not raised an objection to Candidate’s “notice of
appointment by the appropriate committee.” nor has Objector asserted that Candidate finlod
to properly file a “notice of appointment by the appropriate committee” as required by
paragraph 9 of §7-61 of the Election Code. At no point does Objector raise any objection or
cite any legal authority related to the requirements of a “notice of appointinent” or any other
documents required by paragraph 9 of §7-61 of the Election Code.

33. Objector has simply failed to state an ohjection regarding something Candidate
was required to file,

34. As stuted above, §10-8 of the Election Code requires that objections be specifie

and “state fully the nature of the objection .. . .." 10 TLCS 5/10-8.
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35. Ohjector 1s bound by the allegations contained in the Objector’s Petition. Sce
Delay v. Bd. of Election Com 'rs of City of Chicago. 312 TIL App. 3d 206, 209-10 (1st Dist. 2000)
(holding that where, “the Board invalidated the plaintiff's nomination papers on a ground
never raised in the objection, and in so doing, exceeded its statutory authoritv™). Obhjector is
not permitted to amend his Objector’s Petition beyvond the ground stated in the original filing.
Reves v. Bloomingdale Twp. Electoral Bd.. 265 11l App. 3d 69, 72 (2d Dist. 1991). opinion
vacated in part, 265 T, App. 3d 69. (2d Dist. 199.1),

36. Therefore, because Candidate had no obligation to submit a Resolution to Fill
a Vacancy in Nomination (as described in paragraphs 3, 4, 5, and 6 of §7-61 of the Election
Code) and bhecause Objector has failed to raise a specific ohjection regarding any of the
requirements in paragraph 9 of §7-61 of the Election Code. all ohjections regarding the
"Resolution.” "Resolution to Fill a Vacaney in Nomination,” or "Exhibit B” should be stricken
as a matter of law.

b. Alternatively, Paragraphs 6, 8, and 9 of Objector’s Petition Sheuld Sl
Be Overruled in their Entirety

37, In the alternative, even if Objector has sufficiently pled objections against the
“Resolution.” Objector is not able to prevail on the substance of said objections.

38. The objections raised in paragraphs 6, 8 and 9 of the Objector’s Petition allece
that due to purported defect(s) in what 1s written on certain form{s) submitted with
Candidate’s nominating petitions.

39. For the reasons stated herein (and ahove}, Objector’s legally baseless attempts
to impose additional requirements on Candidate in order for her to access the ballot must fail
and the objections should be dismissed or overruled,

i. The Objection that the “Resolution” does not represent the
correct, appropriate Legislative committee is unfounded

Page 9 of 17
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40. There is nothing in the Objector’s Petition to indicate Candidate did not comply
with the requirements of paragraph 9. §7-61 of the Election Code (read in conjunction with
§8-17).

41, Instead, paragraphs 6 and 8 of the Objector's Petition take issue that the
“Resolution to Fill a Vacancy” has printed on it, “32™ Senate Central Committee of the
Democratic Party” (see Objector’s Petition, Exhibit B: C.f. Objector’s Petition. 96, 8). instead
of "the 32 District Legislative Committee for the Democratic Party.” See OQbjector’s Petition.
8.

42, As discussed above, there is no basis in law (nor alleged in the Objector’s
Petition) that would impose the requirements of paragraphs 3, 4. 3, and 6 of §7-61 of the
Election Code on Candidate in this case.

43. Paragraph 9 of §7-61 only requires the filing of a “notice of appointment by the
appropriate committee” without providing any further specification. That a document filed
with Candidate’s nominating petitions is labeled “Resolution to Fill a Vacancy in
Nomination” does not somehow create increased legal burdens for Candidate.

44, Even if the “Resolution” filed with Candidate’s nominating papers is deemed a
“notice of appointment by the appropriate committee,” there are no specific statutory
requirements provided for what form the notice of appointment must be in or what
information must be included on the notice’s face, which renders the ohjectors thereto null,

45. Moreover, given the likely purpose of said “notice of appointment by the
appropriate committee” to confirm that the individual filing nominating petitions was duly
nominated by the appropriate legislative committee, it 1s clear from the face of the document
(in conjunction with Candidate's petition sheets and Statement of Candidacy) that the
appropriate Legislative Committee met and duly nominated Candidate to fill the vacancy.

See Madden v. Schumann, 105 111, App. 3d 900. 902 {1st Dist. 1982) (“a nominating petition
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may be read as one complete document in order to achieve substantial compliance with the
statute”): Samuelson v. Cook County Officers Electoral Bd., 2012 1L App (1st) 120581, € 36.
46, Paragraph 8 of the Objector’s Petitton asserts that, “[i]n fact, 1t is the Chairman

of the County Central Committee of the Counties in the 327 Legislative District that make

up the 32m Legislative District Committee.” Objector’s Petition, U8 (emphasis in original).
Thus. to Objector’s own point, the term “central committee” could be used to deseribe the
makeup of a legislative committee for purposes of voting to fill vacancies tn nomination.

17. Ohjector has failed to raise one basis or plead one fact that somchow
established a strict compliance requirement for the exact semantics regarding the name of a
committee. Instead, the Election Code requires that the proper committee actually be the
committee making the nomination. Ohjector has not stated that, somehow, the makeup of
the legislative committee in this case was invalid based on the face of the “"Resolution.”

48, The proper Chairman and Secretary of the Legislative Committee of the
Democratic Party of the 32n Legislative District signed and swore to the “Resolution.” See
Objector’s Petition, Exhibit B,

49, It is clear on the face of the “Resolution” that the referenced Committee of the
Democratic Party is the Legislative Committee for the 32n Legislative District. State of
IMlinots.

50, That there may be a minor or technical error on a document that may be
considered the “notice of appointment” (the contents or details of which are not defined by
statute) cannot stand as a basis for invalidated a candidacy. See Samuelson v. Cool: County
Officers Electoral Bd., 2012 1L App (1st) 1205681, § 36 citing Siegel v. Lake County Officers
Electoral Bd.. 385 11, App. 3d 452, 460-61 (2d Dist. 2008) (“When a deviation from the Code
1s minor or technical in nature. and does not defeat the thrust, purpose. and effect of the

statute, or “affect the legislative intent to guarantee a fair and honest election.” it will not
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render that petition invalid™). Such a minor, technical error has no effeet on the integrity of
the electoral process, does not affect the showing of “grass-roots” support Candidate
demonstrated with submission of nominating petitions, and should have no effect on the
overall validity of Candidate’s nomination.

hl. Therefore, even if Objector’s claims ean survive the fact that no objection was
made regarding a mandatory filing or requirement in this case. the objection that the
“Resolution to Fill a Vacancy in Nomination™ does not indicate the "appropriate committee”
15 erroneous and should be overruled.

ii. Paragraph %of Objector’s Petition has been brought in bad faith
and the entire Objector’s Petition should be dismissed pursuant
to Daniel v. Daly

52. Additionally, Paragraph 9 of Objector's Petition should be stricken or overruted
outright. Said paragraph claims, “The 'Resolution’ does not state on what date the
appropriate committee voted to nominate” Candidate. Objector’s Petition, §9.

a3, Even the most cursory review of the “Resolution” shows the “Date of meeting”
is clearly provided, which is the same day indicated that the “Resotution” was signed and
sworn to. The “Resolution” also clearly states that the committee “voted to nominate a
candidate . . .” and that it “hereby nominates. designates. and appoints . . .7 Objector’s
Petition, Exhibit B.

o4, The allegations stating otherwise, as contained in Objector’s Petition, are
absurd and could not have been brought in good faith.

bh. Objector attached the “Resolution” to his Ohjector’s Petition as Exhibit B. It 1s
as if Objector did not read the objection or conduet even a superficial review of the allegations
contained therein before signing and swearing a verification to the contrary. See Objector’s

Petition, Page 5.
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H6. Pursuant to the principles of Daniel v. Daly, 2015 TL App (1Y) 150544, the clear
had faith on Objector's part warrants dismissal of Objector’'s Petition. paragraph 9. See
Daniel. 2015 IL App (1%) 150544 at £926. 32-33. Further, because Ohjector has sworn a false
oath. the entire Objector’s Petition should be dismissed or, alternatively, this Honorable
Board should 1ssue an order compelling Objector’s appearance in order to determine “whether
the [O]bjector had knowledge, information and/or belief formed after reasonable inquiry.”
Daniel, 2015 IL App (15" 150544 at 433.

57. Regardless. Objector has failed to allege upon what hasts he purpoerts that
Candidate, in this case. was required to include the date of her appointment in any filing
given that paragraph 4 of §7-61 of the Election Code does not apply here.

h8. Hence, paragraph 9 of the Objector’s Petition should be stricken or.
alternatively, overruled outright, along with the entire Objector’s Petition.

11. The Objections to Candidate’s Nominating Petitions and
Statement of Candidacy Are Baseless and Legally Deficient

a9. The statements and allegations contained in paragraphs 10 through 11 of the
Objector’s Petition does not contain one specific allegation that even remotely resemhbles a
violation of the Election Code.

60. Objector’s Petition, paragraph 10 alleges that Candidate’s nominating
petitions are invalid because they do not state the Candidate’s correct legislative distriet.
This issue 1s similar to the one in the case, Nolan v. Cook County Officers Electoral Bd.. where
a candidate’s petitions were valid because they contained some reference to the correct
district. Nolan, 329 I1l. App. 3d 52, 58 (1+ Dist. 2002) (“where, as here, the prefatory language
of a candidate’s signature sheets sufficiently represents that all of the signers satisfy a
particular certification requirement, it neither serves a useful purpose nor atds in preserving

the mtegrity of the electoral process [citation omitted] to exclude the candidate from

Page 13 of 17
176



participation for failure to demonstrate strict compliance with the relevant statutory
provision’). The same reasoning applies with equal force here as Candidate’s petitions
sufficiently represent that the signers are voters from the 32" Legislative District, State of
Ithinois and thus, paragraph 10 should be stricken.

61. Objector’s Petition. paragraph 11 should be stricken for failure to state a valid
objection. As has been found hy other electoral hoard (and affirmed hy the cireuit court). the
term “qualified voter of the Demoeratic Party” and “qualified primary voter of the Democratic
Party” have the same meaning. See Murphy v. Hurst. 83-EB-SMAY-1, (Chicago Electoral
Board, January 19, 1989); Slywczuk v. Bank. (Chicago Electoral Board, January 27, 2004),
affirmed, Slywczuk v. Bd. of Election Com'rs for the City of Chicago, 04 COEL 0006 (Cir. Ct.
Cook Co. 2004); See also 10 ILCS 5/3-1.2 (providing the definition of eligibility to sign a
petition): Nolan. 329 111. App. 3d at 54 (holding that a candidate’s nominating petitions were
valid where the petitions contained a statement from the cireulator that all of the voters
signing the petitions were “qualified voters™).

62, Objector’s Petition, paragraph 12 should be stricken because it 18 nonsensienl
“5/8-5" (assumed to mean Section 8-5 of the Election Code) does not contain any “option”
regarding when petitions are circulated. Candidate has no way of knowing what “threc
options”™ Objector is referring to in “5/8-5" and therefore paragraph 12 of the Objector’s
Petition should be stricken for failure to fully state the nature of an objection.

63. Objector’s Petition, paragraph 13 should be stricken because it too fails to state
a valid objection. Pursuant to paragraph 9 of §7-61 of the Election Code. the “circulation
period for thoese petitions” of a candidate nominated by the appropriate managing conrmittee
where no eandidate was nominated in the primary election. “begins on the dayv the
appropriate committee designates that person.” See 10 ILCS 5/7-G1. The assertion that “the

wording” found in Candidate’s petition sheet circulator affidavits is “not found in 5/8-5 or 5/7-
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61" (Objector’s Petition, §13) is ahsurd. Again, there is nothing about ctrculating nominating
petitions in Section 8-5 of the Election Code.

64. Objector’s Petition, paragraph 14 should be stricken for faiture to state a valid
objection. Candidate substantially complied with the requirements of Section 7-10 of the
Kleetion Code in filling out her Statement of Candidacy. That a minor. technical, serivener's
crror exists does nothing to the integritv of her oath or the validity of the underlyving
documents. There is no confusion that Candidate is a registerced voter at the street address
provided in the Village of Fox Lake. State of Illinois. There is no confusion as to whether
Candidate is a duly registered, qualified voter of the 32" Legislative District, State of Ilinots.
Candidate's address is correctly provided on each of the petition sheets as well as on the
“Resolution to Fill a Vacancy in Nomination.” There is no inconststency. conflict. or issue that
warrants invalidating a candidacy based upon the allegations in paragraph 14 of Objector’s
Petition.

65. Paragraphs 10 through 14 of Objector’s Petition are legally baseless. "shotgun”
attempts to intimidate Candidate and force her and the taxpayvers of the State of 1llinois to
waste resources in even entertaining these absurd allegations. Enough time. energy. and
money has already been wasted. Objector’s Petition should simply be dismissed and this
matter should be concluded.

CONCLUSION

66. Illinois courts strongly favor ballot access for candidates who wish to run for
public office. See McGuire v. Nogaj, 146 111, App. 3d 280, 285 (1986): Welch v. Johnson, 117
111, 2d 40 (1992). Candidate was duly nominated by the appropriate legislative committec and
has subsequently complied with the requirements to fill a vacancy in nomination in
accordance with the applicable provisions of the Election Code and controlling case law.

Ohjector has not raised a single issue that could call into question the validity of Candidate’s
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candidacy and, thus, the Objector's Petition should be stricken and dismissed and any

objections to Candidate’s nomination should be overruled.

WHEREFORE, the Candidate, MELISSA COYNE, prays:

this Honorable Electoral Board GRANT the Candidate’s Motion to Strike and
Dismiss Objector’s Petition or, alternatively, GRANT Candidate’s Motion for
Summary Judgment:

this Honorable Electoral Board enter an order dismissing the Objector’s Petition:

this Honorable Electoral Board enter its decision declaring that the name of
MELISSA COYNE as a candidate for the to the office of State Senator of the 32
Legislative District, State of Hllinois APPEAR on the OFFICIAL BALLOT of the
General Primary Election to be held on November 8, 2016;

that this Honorable Electoral Board award reasonable attornev fees and costs
necessary to defend in this action;

for such other and further relief as the Electoral Board may consider proper and
just.

Respectfully Submitted,

/s/ Ross . Secler
One of the Attorneys for
Candidate-Respondent

Ross D. Secler, Esq.

ROss D. SECLER & ASSOCIATES

30 North LaSalle Street, Suite 3250
Chicago, Hlinois 60602

Telephone: (312) 853-8000
Facsimile: (312) 853-8008
rsecler@chicagoelectionlaw.com
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NOTICE OF FILING & CERTIFICATE OF SERVICE

The undersigned, an Illinois licensed attorney, hereby certifies that on June 15, 2016,
he caused this CANDIDATE'S MOTION TO STRIKE & DISMISS OBJECTOR'S PETITION
OR, IN THE ALTERNATIVE, MOTION FOR SUMMARY JUDGMENT, to be filed with the
State Officer’s Electoral Board by sending same to the e-mail address of the General Counsel
of the State Board of Elections and Hearing Officer Tenuto, in accordance with the Rules of
Procedure adopted in this proceeding. and that a true and accurate copy of same was duly
served upon the Objector's counsel of record by including the e-mail address(es) on the
appearance form(s) as a recipient of the e-mail transmission with which this document was
filed

By: s/ Ross D, Secler
Ross . Secler

Ross D). Secler

R0SS D. SECLER & ASSOCIATES

30 North LaSalle Street, Suite 3250
Chicago. Illinois 60602

Telephone: (312) 853-8000
Facsimile: (312) 853-8008
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BEFORE THE DULY CONSTITUTED ELECTORAL BOARD FOR THE HEARING AND

PASSING UPON OF OBJECTIONS TO THE PETITIONS FOR ELECTION FOR THE

OFFICE OF STATE SENATOR, 32" LEGISLATIVE DISTRICT, STATE OF ILLINOIS

TO BE VOTED UPON AT THE NOVEMBER 8, 2016 GENERAL ELECTION j
MICHAEL SHORTEN,

Petitioner-Objcctor,

No. 16 SOEB GE 503

V.

MELISSA COYNE,

Respondent-Candidate.

RESPONSE TO MOTION TO STRIKE AND DISMISS

NOW COMLES the Objector, MICHAEL SHORTEN. by and through his attormeys.
ODELSON & STERK. LTD.. and in Response to Candidate’s Motion to Strike and Dismiss
states as follows:

Introduction

Initiallv. the attorney for the Objector requests the Hearing Officer and Board to
recognize the unprofessional attacks. accusations. disrespectiul (to the profession. as well as the
Election Bar) recitations by the attorney for the Candidate.

Counsel for the Objector. a member of the Election Bar for 44 years. notes the chastising
by the 3-vear veteran lawver for the Candidate. of counset for the Objector’s “fundamenta
misunderstanding or misreading of the Flection Code and controlling case law.” (Paragraph 4 of
the Motien 1o Strike and Dismiss).

The following are examples of rhetoric not appropriate in any pleading. and which add

nothing to the merits — or authority of the case:
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Paragraph 4 of the Motion to Strike and Dismiss:

“Objectors  allegations reflect a fundamental misunderstanding  or
misreading of the Election Code and controlfing case faw .7

Paragraph 1§ of the Motion to Strike and Dismiss:

“Objectors petition 1s rambling. ponsensical. and full of conclusory

statements . .7
Paragraph 39 of the Motion to Strike and Dismiss:

“...Objectors  fegally  baseless  autempts  to impose  additional
requircments on Candidate ...

Paragraph 53 of the Motion to Strike and Dismiss:
“Even the most cursory review. ..
Paragraph 54 of the Motion to Strike and Dismiss:

“The allegations . . . are absurd and could not has e been brought in good

faith . ..~
Paragraph 55 of the Motion to Strike and Dismiss:

It s as if objector did not read the objection or conduct even a
superfictal review of the allegations contained therein before signing

and swearing a verification 1o the contrary.”
Yaragraph 62 of the Mation to Strike and Dismiss:

“Objectors Petition . .. Is honsensical.”
Paragraph 63 of the Motion 1o Strike and Dismiss:

“The assertion that “the wording™ found in candidates petition sheet

circutator affidavits is “not found in 578-3 or 377-61 is absurd.”

Paragraph 63 of the Motion to Strike and Dismiss:

e taxpavers of

Toattempts to intimidate Candidate and foree her and t
the State of HHnois to waste resources in entertaining these absard

allegations, Enough time, energy. and money has already been wasted.”
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These inflammatory. discourteous. and unprofessional insults are warned against by the
Htinots Supreme Court and other regulatory agencies. Counsel for the Objector notes the
unwarranted attemipts to discredit the attorney for the Objector in an attempt to discredit the
objections.

The following will be a simple response to clear. concise. and straightforward objections.

I1. The Appropriate Democratic Committee to Fill a Legislative Vacancy

As recognized by the Candidate in the Maotion to Strike in Paragraph 1. the statutory
committee authorized to fill a vacancy in nomination for a State Scnate seat is the “Legislative
Committee™ (of the political party) for the appropriate Legislative District. The Election Code.
at 5/8-5 clearly sets forth who is on the committee. when the committee must organize. and
where the committee must meet.

The Election Code could not be clearer at 3/7-61 when mandating the procedures to fill a
vacancy in §9:

“...a vacancy in nomination shall be filled only be a person
designated by the appropriate committee of the political party...”
(Emphasis added)

Although the Candidate. in Paragraphs 4 through |2 argues 5/10-8 as to the objections

needing to be specific. the legat allegations as to the appropriate committee could not be clearer.

The proof is submitted by the document filed hy the Chairman of the 32™ Senate District

Democratic Central Committee entitled “Resolution To Fill A Vacancy In Nomination.™ attached

to the Objector’s Petition and a part of the vacancy filling. This document clearly identifies in
the second ~Whereas™ clause: in the “Be It Resolved”™ clause: and. under the signatures of the
Chairman and Scerctary. the 32™ Scenate District Democratic Central Committee. The Election
Code. at 5/7-8(a). provides for a State Central Committee of the particular party. This Central

3
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Committee does not nominate candidates o fill vacancies in nomination. but serves the functions
as deseribed in 5/7-8.
The challenge to the papers filed and the qualifications pursuant to the Election Code is

not the Resolution To Fill A Vacaney In Nomination as being the proper — or improper form.

The elear challenge. and objection as sct forth in Paragraphs 8 and 6 in the Objector’s Petition, 1s

to the inappropriate_appointment of the candidate by virtue of an inappropriate committec

seeminghy making the appointment. The numerous paragraphs (13-31) attempting to discredit
the clear objection to the inappropriate appointment by the inappropriate committee attempt to
lcad the argument away from the legal nsufficiencies and violation of mandatory provisions of
the Electton Code.

The Candidate cites the Wisnasky-Betrorf v. Pieree case as his authority to defeat this
objection.  Hisnasky, 2012 1L 111253 (S.Cu reversed Appeliate Court). We join in on the
Candidate’s reliance on Wisnasky and ask the Hearing Officer 1o rely on its holding. We could
hot agree more that paragraphs 3 through 8 of 3/7-61 do not apply in this matter. Paragraph 9 of
3 7-61 ¢learly does — as stated by the Supreme Court. A clear reading of the holding at *21 sets
forth Objector’s case herein:

“In such situations. paragraph 9 provides that the vacaney in
nomination mayv be titled only when the fotlowing four condrttons
are met:

(1) the person to il the vacaney in nomination has been
“designated by the appropriate committec of the pohitical party™ in
question.

{2) the designated person obtains nominating petions with
the number of signatures required for an cstablished  party
candidate for that office. with the cireulation period te begin “on
the day the appropriate commitiee designates that person.”

(3) the designated person has filed. together. the tollowing
required documents. within 75 days atter the day ot the general
primary:  “his or her nominating  petitions. statements of

4
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candidacy. notice of appointment by the appropriate committee.
and receipt of filing his or her statement of economic interests.”
and

(b ~[t]he efectoral boards having jurisdiction under Scetion
10-9 o bear and pass upon objections 1o nominating petitions also
shall hear and puss upon objections to nomination petitions filed by
candidates under [paragraph 9]
10 ILCS 3/7-61 (West 2010,

Although no “Resolution™ need be filed n paragraph 9 fikings. the Court was clear that
the vacancy in nomination must be filled by the “appropriate committee of the political party.”
and a “notice of appointment”™ must be filied.

Thus, the Candidate can dancc around through 38 paragraphs (13-51) attempting to
rename. discredit. confuse or otherwise misname the objection. but the plain and simiple answer
is that the appropriate committee of the political party did pat designate a candidate to fill the
vacaney in nomination. That is the allegation in Paragraph 8 and 6. That is the objection — not
that the Candidate should. or should not have filed a "Resolution.”

There is barely a mention of the fatal error found in the Certificate of Organization.

which cleariy. in the certification section of the body. states that the 26" (not the 32%)

Legislative District Committee met on April 170 2016, The 26" District Committee cannot
nominate a candidate for the 32™ {egislative District.

I11. Date Vote Taken by Inappropriate Committee to Nominate the Candidate

In Paragraphs 532-38 of the Motion 1o Strike and Dismiss. the Candidate again attacks the
Objector (and counsel for the Objector) atieging a “bad faith™ objection. including msalts i
Paragraphs 33, 34, and 35, Rather than accusing the Objector of “bad taith™ and failing to “read”™

the Resolution. perhiaps the focus should hayve been on the objection itself.
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The only date on the “Resolution™ is the date found on the lower left hand corner.
indicating “Date of Mceting: April 17, 2016.7 There is clearly no indication when a vote was
taken. and 11t was at that meeting.

Without the nomination date. we do not know the date circulation of the petitians can
begin. The Election Code. at 5/7-61. paragraph 9. provides: “The circulation period for (hose
petitions begins on the day the appropriate commiltee designates that person.”

Neither the “Resolution™ nor “Petitions™ set forth the day the vote took place to designate
the Candidate. The date of the mecting of the 32™ Scnate District Central Committee of the
Democratic Party. as specified in the Resolution. fails to have the appropriate committee
designate a candidate and specify when the vote ook place.

[V. No Correct Designation of Legislative District

Although the incorrect designation of office and district is contained on the Pelition
sheets. the Objector recognizes Nolan and other substantial compliance cases regarding
destanation of office. and presents no further argument as to the objection stated tn Paragraph 10
of the Objector’s Petition.

V. Insufficient Circulator’s Affidavit

Paragraph 11 of the Objector’s Petition clearly recites the mandatory language of the
Election Code requiring the circulator to attest o the fact that the signers of the Petition were
~qualilied primary voters of the Democratic Party.” The definition found in 5/73-1.2 is correct —
as is the mandatory language required pursuant o 38-8. which requires the specified language,
This is an obvious and ¢lear violation of the mandatory provisions set lorth in the Election Code

for a circulator’s aflidavit.
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VI. Lack of Dates of Circulation

Paragraphs 12 and 13 of the Objector’s Petition attack the circulator’s affidavit since
none of the required language as to dates of circulation appear within the affidavit. Although the
Objector misstates the applicable section of the Election Code (typo when using 5/8-5 rather than
5/8-8). Paragraph 13 clearly recites. ...or any other appropriate section of the Election Code.”

Again. the Candidate’s attorney resorts to insults ("nonsensical. absurd. etc.”) rather than
substance. in answering this serious allegation. The circulator’s affidavit is deficient on its face
for the reasons stated in Paragraphs 12 and 13 of the Objector’s Petition.

VII. Wrong Countv in Statement of Candidacvy

Paragraph 14 clearly specifies that the Candidate stated in her Statement of Candidacy
that she is a qualified voter in Mctlenry County. Candidate states she is a qualified voter in Fox
l.ake. State of Illinois. That is a factual question. which clearly is swom to by the Candidate in
her Statement of Candidacy.

The Candidate and the nominating committec have made numerous errors. omissions.
mistakes. and misstatements in the papers {iled. The Candidate refers to all of their inaccuracies
as “minor. technical. and scrivener’s crror.”™ The Candidate. however. cannot avoid — nor can
pass oft as “minor or technical™ direct violations of mandatory provisions of the Election Code

as sct forth above.
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WHEREFORE. the Objector. MICHAEL SHORTEN. respectfully requests that the
Objections be granted. and the relicf requested in the Objector’s Petition be aliowed.
Respecttuliy submitted.
MICHALEL SHORTEN. Objector

By: s/Burton 8. Odelson
Burton 5. Odcelson

Burton S. Odelson

luke ). Keller

ODELSON & STERK. L'TD.
3318 West 95th Sureet
lvergreen Park. 1L 60803
(708)424-5678

(708) 424-5755 — fax

ity b eom
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BEFORE THE STATE BOARD OF ELECTIONS SITTING
AS THE DULY CONSTITUTED STATE OFFICERS ELECTORAL BOARD
FOR THE HEARING AND PASSING UPON OBJECTIONS TO RESOLUTIONS
TO FILL VACANCIES IN NOMINATION SEEKING TO PLACE
ESTABLISHED POLITICAL PARTY CANDIDATES ON THE BALLOT
FOR THE NOVEMBER 8, 2016 GENERAL ELECTION

IN THE MATTER OF:
Michael Shorten,

Petitioner(s) - Objector(s),
16 SOEB GE 503

V.

Melissa Coyne,

P N . T L N P e e

Respondent(s) - Candidate(s).

RECOMMENDATION OF THE HEARING OFFICER
TO THE GENERAL COUNSEL

This matter coming before the lllinois State Board of Elections sitting as the duly
constituted State Officers Electoral Board and the undersigned Hearing Officer, pursuant to
Appointment and Notice, makes the following Recommendation.

I. CASE MANAGEMENT CONFERENCE

A Case Management Conference was held on June 13, 2016, following the calling of

the cases. Burton Qdelson filed an Appearance on behalf of the Objector. Ross D. Secler filed
an appearance on behalf of the Candidate. It was indicated the matter would be decided based
on the motions to be filed pursuant to the schedule set forth in the Rules at appendix B. A
status was scheduled for June 22, 2016, following the conclusicn of the briefing schedule.

I. BACKGROUND

No candidate’s name appeared for the Democratic Party on the General Primary ballot

conducted March 15, 2016, for the office of State Senator in the 32nd Legislative District nor
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was anyone nominated for said office as a write-in candidate. Thus, a vacancy in nomination

was created.

The appropriate entity to nominate a candidate, in accordance with the provisions of

Section 10 ILCS 5/1-1, et seq., is the Legislative Committee of the Democratic Party for the

32nd Legislative District.

Candidate Melissa Coyne was selected and timely filed her nomination petitions,

Statement of Candidacy, Certificate of Legislative or Representative Committee Organization

and Resolution to Fill a Vacancy in Nomination.

An Objection was timely filed alleging the following deficiencies:

1.

The “Certificate of Legislative Committee Organization” filed May 24, 2016, with the
State Board of Elections is certified by Michael Bissett (Chairman) and Terry Link
(Secretary) of the 32nd Legislative District and dated April 17, 2016.

The "Resolution to Fill a Vacancy in Nomination” (Resolution) that was filed with
the Petition on May 31, 2016 nominated Melissa Coyne as the Democratic
candidate for State Senator in the 32nd Legislative District.

The Resolution states the Candidate was nominated by the 32nd Senate District
Central Committee rather than 32nd Legislative Committee.

The Resolution does not state the date on which the committee met and voted to
nominate the Candidate.

Each petition sheet states “32nd District” rather than "32nd Legislative District.”
The circulator's affidavit does not specify that the voters signing were “qualified
primary electors of the Democratic Party”.

The wording “... after, the appreopriate managing committee’s selection of the
candidate as the party’'s nominee...” is improper and not the certification required

by par. 5/8-8.
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8. The Statement of Candidacy is false since the Candidate has sworn she is a

qualified voter in McHenry County when she is a resident of Lake County.

. MOTIONS

The following Motions were timely filed and will be discussed in detail.

{A) Candidate’s Motion to Strike and Dismiss Ohjector’s Petition, or,
in the Alternative, Motion for Summary Judaoment

The thrust of the Candidate’s argument is that any objection to the "Resolution to Fill a
Vacancy in Nomination” must fail because Paragraph 9 of Section 5/7-61 of the Election Code is
controlling. Paragraph 9 of Section 5/7-61 does not require the Candidate to file 2 Resolution
when no Candidate was nominated at the General Primary. The Candidate contends Wisnasky
— Bettord v. Pierce, 965 N.E. 2d 1103, 358 lll. Dec. 624, 2012 IL 111253 (2012), governs.
Theretin, the lllinois Supreme Court stated paragraph 9, and not paragraphs 3-8, in Section 7-
61, apply in those situations where no candidate’s name appeared on the Generai Primary
ballot and nc one was nominated as a write-in.

The Prerce ruling sets for the requirements te fill a vacancy in nominaticn in those factual
situations, as in the present matter, when a name did not appear on the General Primary ballot
and no one was nominated as a write-in candidate:

(1) The person to fill the vacancy in nomination has been “designated by the appropriate

committee of the political party” in question.

(2) The designated persen obtain nominating petitions with the number of signatures
required for an established party candidate for that office, with the circulation period
to begin “on the day the appropriate committee designated that person.”

(3) The designatad perscn has fled together, the follewing required documents, within

75 days after the day of the general primary:
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(i) His or her nominating petitions,

(i) Statement of Candidacy,

(idi) Notice of appointment by the appropriate committee, and

(iv) Receipt of filing his or her statement of economic interests, and

(v) The electoral boards having jurisdiction under Section 10-9 to hear and pass
upon objections to nominating petitions 2lso shall hear and pass upon
objections to nomination petitions fited by candidates under [paragraph 9].

Pierce, 2012 IL 111253 at ] 21.

Finally, the Candidate contends the Objector failed to allege upon what basis the

Candidate was required to include the date of her appointment in any filing.

(B) Response to Motion to Strike and Dismiss

(1) The Appropriate Democratic Committee to Fill a Legislative Vacancy

The Objector argues that the statutory committee authorized to fill a vacancy in
nomination for a State Senate seat is the “Legislative Committee” for the appropriate Legislative
District. Furthermore, Objector points out that Section 5/8-5 of the Election Code spells out who
comprises the committee, when the committee must organize and when the committee must
meet. Additionally, it is noted that Section 5/7-61 provides “... a vacancy in nominaticn shall be
filled by a person designated by the appropriate committee of the political party ... (emphasis
added by Objector).

Objector points out that “Legislative Committee” is the appropriate designation to fill a

vacancy for State Senate in the 32nd Legislative District. The “Resolution” attached to the

Candidate’'s petitions however, states “32nd Senate District Central Committee”.
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Objector does not challenge the form of the "Resolution”. In essence. Objector argues
the inappropriate committee made an inappropriate appointment.

Objector agrees that the Pierce case is controlling and only Paragraph 9 of Section 5/7-
61 applies and points out in his motion:

Although no “Resolution” need be filed in paragraph 9 filings, the Court was clear

that the vacancy in nomination must be filled by the “appropriate committee of the

political party” and a "notice of appointment” must be filed.

Their Objector argues the fact that the appointment was not made by the “Legislative

Committee” invalidates the appointment.

(2) Date Vote Taken by Inappropriate Committee to
Nominate the Candidate

Objector points out the only date on the "Resolution” is found in the lower left hand
corner, to wit, "Date of Meeting, April 17, 2016". Whether a vote was taken at the meeting is not
clear. The absence of the date the vote was taken makes it impossible to determine when the
circulation period begins.

(3) No Correct Designation of Legisiative District.

The Objector acknowledges, as pointed out in Candidate's Motion, that Nolan v. Cook
County Officers Electoral Board, 329 Il App.52, 58 (1% Dist., 2002), held a candidate’s petitions
were valid when there was some reference to the correct district elsewhere in the petitions.

{4) Insufficient Circulator's Affidavit

Objector contends the circulator’s affidavit is defective because of the failure to attest
that the signers of the Petition were “qualified primary voters of the Democratic Party.”

(5) Lack of Dates of Circulation

The Cbjector contends the circulator's affidavit is defective because it does not specify

any of the 3 options set forth in Section 5/8-8.
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(6) Wrong County in Statement of Candidacy

it is pointed out by the Objector that the Statement of Candidacy is false because the
Candidate has falsely sworn she is “a qualified voter in McHenry County” when she is a resident
of Lake County.

V. ANALYSIS

Initially, a cursory review of the relevant statutes results is necessary.

Section 5/7-61 states, in relevant part, *... a vacancy in nomination shall be filled only by
a person designated by the appropriate committee of the political party ...”

The appropriate committee to fill a vacancy in nomination when no candidate has been
nominated for State Senator at the General Primary Eiection is the Legislative Committee.
(Section 5/8-5). Section 5/8-5 also provides that the chairman of each county central committee
of such party in any portion of which county is included within such district, when the district i1s
located outside Cook County, shall serve on the Legislative Committee.

Wisnasky — Bettorf v. Pierce, 2012 1l. 111253, (2012), discusses whether or not a
resolution is required to be filed when a vacancy in nomination is created because no candidate
was nominated at the General Primary Election. Both sides agree that paragraphs 3 through 8
of Section 5/7-61 are not applicable because a resolution need not be filed with the nomination
petitions. In the present factual situation only paragraph 9 applies as set forth in Pierce.

11 21 In such situations, paragraph 9 provides that the vacancy in
nomination may be filled only when the following four conditions are met:
(1) the person to fill the vacancy in nomination has been "designated by the
appropriate committee of the political party” in question, (2) the designated
person obtains nominating petitions with the number of signatures required
for an established party candidate for that office, with the circulation period
to begin “on the date the appropriate committee designates that person,”
(3) the designated person has filed, together, the following required
documents, within 75 days after the day of the general primary: “his or her
nominating petitions, statement of candidacy, notice of appointment by the
appropriated committee, and receipt of filing his or her statement of
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economic interest,” and (4) “[t]he electoral boards having jurisdiction under
Section 10-9 to hear and pass upon objections to nominating petitions also
shall hear and pass upon objections to nomination petitions filed by
candidates under [paragraph 9]."

In the case at har, the Candidate submitted both a “Certificate of Legislative and
Representative Committee Organization” and a “Resolution to Fill a Vacancy in Nomination.”
The “Resolution” states “32nd Senate District Central Committee” rather than “32nd Legislative

District Committee”.

Objector contends that since the committee was inappropriate, the subsequent
appointment was inappropriate. The Candidate argues, based on the ruling in Pierce, the
“‘Resoclution” was not required to be filed and therefore cannot be chatlenged. Objector
responds that while a “Resolution” need not be filed in Paragraph 9 filings, the vacancy in
nomination must be filled by the appropriate committee and a notice of appointment filed.
Furthermore, the Candidate contends the Objector cannot challenge the failure to file a Notice

of Appointment because that was not raised as an issue in the Objection.

There appears to be two primary issues: (1) whether the appropriate committee made

the appointment, and (2) was a Notice of Appointment by the appropriate committee submitted.

The 32nd Legislative Committee is comprised of portions of Lake and McHenry
Counties. The Certificate of Legislative or Representative Committee organization was signed
by Michae! Bissett as Chairman and Terry Link as Secretary. Mr. Link is the Lake County
Democratic Party Chairman while Mr. Bissett is the McHenry County Democratic Party
Chairman. Reference is made both to the 26th as well as the 32nd Legisiative District in the

Certificate and the committee met April 17, 2016.

The “Resolution” states a candidate was not nominated for State Senator in the 32nd

District at the March 15, 2016 election. Rather than “Legislative Committee”, the “Resolution”
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states “32nd" Senate District State Central Committee”. Nevertheless, it is apparent the
“‘Resolution” signed by Bissett and Link was intended to nominate a candidate in the 32nd
Legislative District for the office of State Senator. The failure to insert “Legislative Committee”
should not invalidate the nomination since it was signed by the appropriate persons. Thus,

there appears to be substantial compliance.

The second factor to be considered is whether the appropriate Natice of Appointment
was submitted. The Candidate contends the Objector is precluded from raising an issue as to
the Notice of Appointment because it was not raised in the objection. | respectfully disagree. 1t
is apparent the validity of the appointment was intertwined with the issue of whether the

appropriate committee made the appointment.

| conclude the “Resolution” had the effect of effectively appointing the Candidate for the

following reasons:

¢ Signed by the proper persons who comprised the 32nd Legislative Committee, to
wit, Bissett and Link,
e Specifies the office to be filled and the appropriate political party,
e Designates the name of the candidate, and
+ States the date of the meeting.
The date on which the candidate was nominated is also challenged. While April 17,
2016, is listed as the “date of meeting”, the Objector contends the date the Candidate was

nominated is not specified. Failure to list the date of nomination is significant because the

circulation period cannot begin until the Candidate has been nominated.

Theugh not epeacified, it is a logical conclusion and a reasonabls inference that the “date
of meeting” is also the date the nomination occurred. It would have been preferable to specify

‘date of designation and appointment meeting: April 17, 20186".
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The Objection that Office is designated as “32nd District” rather than *32nd Legislative
District” is governed by Nolan which held a candidate’s petitions valid when there was scme
reference to the correct district elsewhere in the petitions. Thus, there has been substantial

compliance.

The Objection that the petition is defective because the circulator attests to the fact the
signers were “qualified voters of the Democratic Party” rather than "qualified primary voters of

the Democratic Party” should be denied.

The Objector argues each and every petition sheet is invalid since the circulator's

affidavit does not specify any of the three options specified in Section 5/8-8. The 3 options are:

(1) Indicate the date on which he or she circulated that sheet,

{2) Indicate the first and last dates on which the sheet was circulated, and

(3) Certify that none of the signatures on the sheet were signed more than 90 days

preceding the last day for the filing of the petition.

The Petition form states “... the signatures on this sheet were signed in my presence.
after the appropriate managing committee’s selection as the party's nominee ..."

The County Convention was held on April 13, 2016. Thereafter, the County Chairman in
each county for the respective party was selected. Subsequent to that selection, members of
the Legislative Committee nominated a candidate to fill the vacancy. The earliest a candidate
could have been nominated was April 13, 2016, which is 48 days prior to the May 31, 2016 filing
dead!ine. Furthermore, between the date of the Primary Election and May 31, 2016 is 75 days.
Thus, the pericd of circulation in the nomination petition cannot be more than the 90 day period
set forth in Section 5/8-8. Furthermore. petition form P-10A. supplied by the State Board of

Elections, incorporates the language to which the Objection was filed.
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For the reasons set forth herein, the language in the Circulator’s affidavit satisfies the
requirement of Section 5/8-8.

Finally, though the Statement of Candidacy states the Candidate is a qualified voter in
McHenry County, it is clear from reviewing the petitions that she is a registered voter in Lake

County.

RECOMMENDATION

Initially, it should be pointed out that Objector's attorney cited examples of ‘the
unprofessional attacks, accusations, disrespectful (to the profession, as well as the Election
Bar) recitations by the attorney for the Candidate.” Without discussing the details, | agree it is
beyond advocacy and it was not necessary to resort to what | characterize as personal and
unprofessional attacks.

The errors pointed out by the Objector in the Certification of Legislative or
Representative Organization” and “Resolution to fill a Vacancy in Nomination™ are the result of
careless practices that invite objections. Nevertheless, the errors noted are not enough to
warrant the Candidate’s removal from the ballot.

For the reasons set forth above, | recommend the objection be overruted.

DATED: June 29, 2016

e T

James Tenuto, Hearing Officer

\\v-filechi\sbedata\AssistDr\2016 SOEB Vacancies\Shorten v Coyne Recommendtion to GC.decx
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BEFORE THE DULY CONSTITUTED ELECTORAL BOARD FOR THE HEARING AND
PASSING UPON OF OBJECTIONS TO THE PETITIONS FOR ELECTION FOR THE
OFFICE OF STATE SENATOR, 32™ LEGISLATIVE DISTRICT, STATE OF ILLINOIS

TO BE VOTED UPON AT THE NOVEMBER 8, 2016 GENERAL ELECTION

MICHAEL SHORTEN,
Petitioner-Objector,
No. 16 SOEB GF 503

V.

MELISSA COYNE,

R e L T

Respondent-Candidate.

OBJECTOR’S EXCEPTIONS TO RECOMMENDATION OF THE
HEARING OFFICER TO THE GENERAL COUNSEL

NOW COMES the Objector, MICHAEI, SHORTEN, by and through his attorneys.
ODELSON & STERK. LTD., and pursuant to Rule 5. brings the following Exceptions to the
Recommendation of the Hearing Officer to the General Counsel and Board. The Objector
respectfully requests the General Counsel and Board not follow the Recommendation of the
Hearing Officer, and grant the relief requested in the Objector’s Petition. The following arc the
Exceptions and law supporting the Objector’s Petition.

I. Substantial Compliance is Not the Apprepriate Standard
When Political Party Leaders Attempt to Nominate a Candidate

As in 16 SOEB GE 502, this is an interesting case. It is not the very typical instance
when candidates attempt to qualify for a ballot position by gathering signaturcs of the electorate
who request his or her name be put on the ballot at the primary or general election. Here. we
have two political party leaders, the Chairman and Secretary of the “Central™ Committee,

nominating their candidate to fill a vacancy created when no one ran in their primary election.
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The supporting petitions do ask that the nominee be put on the ballot, but only in support of the
designation by the political party leaders.

Thus. the “substantial compliance™ theory and practice in the line of cases applicable to
the candidate/electorate nonunations should not. and is not. the standard. when two. three. or
more pohitical party leaders choose the candidate in place of the electorate. Rather. the political
party leaders should be held to “strict compliance™ and strict scrutiny to the mandatory
provisions of the Llection Code. This “short cut™ miethod of nomination subverts the “people™
initiated candidacies typically brought torth by grassroots, evervday registered voters.

The courts have given great leeway to allow ballot access to those who make mistakes in
the petition gathering — filing process. This “relaxed™ standard should not — and does not. apply
to the “short cut™ to ballot access where the primary system has been avoided and the politicat
party leaders take the “easy way™ to the ballot through 10 ILCS 5/7-61. 10 ILCS 5/8-5 and 10
ILCS 5/8-17. This “easy access.” shortcut method 1 will call the ~Fast Pass.” must be strictly
complied with by the political party leaders since it runs contrary to the very core of our
democratic election roadmap trom the Australian Ballot Law to our modern clectronic voting:
the heart of gaining a ballot spot — and ultimate election. is running against an opponent after the
electorate has given the candidate a “modicum”™ of support through the petition process.

Although the General Assembly has seen fit to provide the mechanism to fill a vacancy in
nomination. it is not what our torefathers had in mind when free and equal clections were
prescribed by the U.S. and Illinois Constitutions. Thus. although we currently have the “Fast
Pass™ to the ballot mechanism. this Board — and the coarts. should apply a “strict compliance™
and “strict scrutiny™ test to the “Fast Pass™ provisions of the statute. since those provisions run

contrary to the constitutional and statutory means of the voter-based. candidate support. access to

2
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the ballot. This “political” nomination path ta the ballot is far casier to subvert and invade the
integrity of the electoral process. than the petition gathering. orassroots method of caining hallot
access.

II. Law Regarding Ballot Aceess:
Constitutional Rights v. Political Privilege

A. Mandatory v. Dircctory - The Legislature May Regulate Political Party
Nominations

“The right of political partics to make nominations for an office is not enumerated in the

Constitution, but a “political privilcge.” The legislature may choose to rcgulate the “political

privilege'... .” Sutton v. Cook County Officers Electoral Board, 2012 1L App (1%) 122528,

The fegislature has chosen to regulate the “political privitege™ of putting a candidate eon
the ballot after the voters have gone to the polls in the primary. but found no candidate for a
particular office to nominate. The result is spelled out in Articles 7 and 8 of the Election Code
which provides clear penalties for noncampliance with the clear. unambiguous directions.

10 ILCS 5/8-1:

“The nomination of all candidates for Members of the General
Assembly...shall be made in the manner provided in this Article 8 [10
ILCS 5/8-1, e seq.] and not otherwise. The name of no person.
nominated by a party required hereunder to make nominations of
candidates for members of the General Assembly shall be placed upon
the official ballot to be voted at the general clection as a candidate
unless such person shall have been nominated for such office under the
provisions of this Article 8. (Emphasis added).

Unless the political leaders follow the mandated directions in Articte & (“and not
otherwise™), no person’s name shall appcar on the ballot. Thus. the ultimate sanction of removal

from the ballot 1s imposed if the political leaders stray from the mandates of the Election Code.
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1. The “appropriate”™ committee did not nominate the Candidate:

2. No date of selection was specified on the “Resolution™:

3. No Notice of Appointment was filed: and

4. The miccting. as sworn and certified to by the Chairman and Seeretary. was not in

the 26" Legislative District.

Again. 5/8-17 provides the penalty that:
...no candidate of that party for that office may be listed on the
ballot at the general celection. unless  the  legislative  or
representative committee of the party nominates a candidate... .”

Article 7 also provides. in mandatory tanguage, the penalty for noncompliance:
~...nomination ol all candidates...shall be made in the manner
provided in this Article 7 and not otherwise.™ 10 ILCS 3/7-1.
(Emphasis added).

And. once again. in 10 1ILCS 5/7-61.99:

“...a vacancy in nomination shall be filled only by a person
designated by the appropriate committee... .”

As our Supreme Court set forth in Pullen v. Mulligan. 138 111.2d 21. 46. 149 Hll.Dcc. 215,
561 N.E.2d 585 (1990):

“Statutes are mandatory if the intent of the legislature dictates a
particular consequence for failure to comply with the provision.”

Clearly, it is directed by the legislature in 10 ILCS 5/8-1, “...and not otherwise.”. and
“The name of no person...shall be placed upon the official
ballot...unless such person shalt have been nominated...under the
provisions of this Article 8.

And again in 10 ILCS 5/8-17:

“...no candidate...may listed on the ballot...unless the
legislative...committee of the party nominates a candidate...™

And, as also sct forth above in 5/7-1 and 5/7-61. the clear. plain language ol the statutes

provides the penalty for noncompliance in tour dilferent sections of the applicable statutes.
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B. The Provisions Regulating the Proeess of Politieal Party Leaders Nominating
“Fast Pass” Candidates are Mandatory and Not Subjeet to a “Substantial
Compliance” Test
As set forth above. Articles 7 and 8 clearly set forth. in mandatory. clear language. the
necessary elements for political party leaders to nominate a candidate to run in the general
election after the party has chosen to bypass the primary and not run a candidate. This process
should be — and is, treated differently by the General Assembly and the courts. then the
grassroots. citizen candidate petition process.
In Zerante v. Bloom Township Electoral Board, 287 IL.App.3d 976 (1997). the Appellate
Court held 7-61 mandatory and removed the political party nominec {rom the baltot for fatlure to
specify the date when the candidate was selected on the Resolution to Fill a Vacancy. Although
this was prior to the 2009 amendment to 5/7-61. the court spoke to the requirements in the statute
and the reasoning as to why the filling of vacancies in nomination required mandatory
compliance with the provisions.
If a statute is clear and unambiguous, and also provides a penalty for failing to comply
with its provisions. it will be construed as mandatory.
“In other words, when a statute specifics what result will ensue 1f
its terms are not complied with. then the statute 1s deemed
mandatory.” Simmons v. DuBose. 142 [ILApp.3d 1077, 67 Ill.Dec.
150. 450 N.E.2d 586.
Marquez v. Aurora Board of Election Commissioners. 357 1. App.3d 197, 293 {iL.Dec. 567. 8§28
N.E.2d 877 (2005).
Our Supreme Court acknowledged that it must look at the legislative intent of the statute

tn order to determine whether it is a mandatory or dircctory provision. Pulfen. 138 1tL.2d 21. 46:

People v. Robinson. 217 T11.2d 43 (2005). When the. “...statute prescribes a consequence for
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failure to obey a statutory proviston. that is very strong evidence the legislature intended that
conscquence to be mandatory.” Rebinson. at 54,

Again. our Supreme Court, in deciding a matter against the Secretary of State and State
Board of Elections. and others. found 10 11.CS 3/7A-1 unconstitutional as it related to judges
seeking retention in O ‘Brien v, Jesse White, et ol.. 218 111.2d 86 (2006). The court. citing People
v. Robinson. Id.. Marquez v. Aurora Board of Election Connissioners. Id.. and other cases.
tound that an Election Code statute ts mandatory when tts, “provision specifies the consequences
of noncompliance.” O Brien. at 97, 98.

There is no doubt that the scctions pertinent to this matter, cited above. provide a
consequence for noncompliance. Section 5/8-1 has, “and not otherwise™ “no person...shall be
placed on the ballot™ “shall have been nominated under the provisions of this Article 8.7
Following, in 5/8-17, *...no candidate of that party may be listed on the ballot... .”

Both sections are punitive. recite consequences. and relate to the party leaders complying
with the statutes in question.

Likewise, 5/7-1 (“nomination of all candidates shall be made in the manner provided in
thts Article 7 and not otherwise): and 5/7-61 (“vacancy...shall be filled onlv by a person
designated by the appropriate committce™) also have disqualifying conscquences if the
provisions of the statute are not followed.

Very recently in Juckson-Hicks v. East St Lonis Board of Election Commissioners. 2015
11, 118929, our Supreme Court again visited the mandatory requirements of the Election Code.

Citing with approval. O 'Brien. Id . and People v. Robinson, {d.. the court stated:
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“The mandatory-directory dichotomy concerns the conscquences
of faiture to fulfill an obligation, ie.. whether * “the failurc to
comply with a particular procedural step will or will not have the
cffect of nvalidating the governmental action to which the
procedural requirement relates.”

* ok %
"I a statute prescribes a consequence for failing to obev s
provisions, that is a strong indication that the legislature intended
it to be mandatory.”™ fd. at 96. 301 111.Dec. 154, 846 N.E.2d 116.

The court methodicatly recites the reasoning an unambicuous provision of the Election
Code s mandatory. not directory. with “substantial compliance™ not being the appropriate reliet
from the mandate of the taw.

“Generally speaking. requirements of the IHinois Election Code are
mandatory, not directory.”™ Purnell v. Municipal Officers Electoral
Board. 275 I1l.App.3d 1038. 1039, 212 11.Dec. 360, 637 N.E.2d 33
(1993). Kellogg v. Cook Counny Hiinois Officers Electoral Board.
347 1L App.3d 666, 670, 283 IlL.Dec. 320. 807 N.E2d 1161
(2004).

Juckson-Hicks. Id.. at €23,

Very similar to the facts hercin. the words “not less than™ were the kev words that
provided the Court with the necessary “consequence™ to find the statute in question mandatory,
Getting “close™ to complying with the statute is not good enough. Comparc the wording in 5/8-
1. "and not otherwise™, and in 5/7-1. “and not otherwise™. with “not less than™. as used in 5/10-3.
the section analyvzed in Jackson-Hicks. Applicable herein. the court stated at *31:

“Imphicit in the law’s provision that nominations may be made
through nomination papers containing “not less than™ the required
minimum nurnbers of signatures is that nominations may no bhe
made through nomination papers containing a number of
signatures which Jjs less than the minimum required by lfaw. The
latter proposition is a corollary of the former. It was no more
necessary for the legislature to explicitly state the consequence of

failing to meet its fixed numerical threshold that it would be in the
case of the final election returns.”
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Thus. nominations made by political leaders to “I'ast Pass™ their chosen candidates to the
general election ballot after bypassing the primary proccss. may not be made through a
nomination process that comes “close™ to being the right commitiee: that comes “close™ to the
correct procedure as set forth in the statute (Resolution to Fill a Vacaney rather than a Notice of
Appointment): that comes “close™ to stating the date of setection (by referring to the date of the
meeting): that comes “close™ to being the correet commitiee. but is the wrong commitiee and the
wrong political party leaders (from the 26™ and not the 32™ Legislative District (See Certificate
of Legistative Committee Organization)); or that comes “close™ to the correct circulator’s
athdavit. but not any of the specific choices set forth in the statute.

“Runners-up have no claim to office on a theory that they came
close enough. So it has always been in American clectoral palitics.

So it remains.”

Jackson-Hicks. at §31.

“There 1s no close enough.”
Juckson-Hicks, at $37.
Finally. the court. in analyzing the signature requirement provisions in 3/10-3 and 57]0-
3.1 of the Code slates:

“That is the standard the Election Board was bound to follow. [tis
the standard we are required to enforce. To adopt the Mayor's
position instead would require us to disregard the clear.
unambiguous and mandatory language of the statute and graft onto
it exceptions and hmitations the legislature did not express.  As
noted at the outset of this opinion and confirmed by our election
law jurtsprudence. that 1s something the courts may not do.”

Jackson-Flicks. at 935,
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This matter is not a simple “substantial compliance.™ he came “close™ enough. case. The
General Assembly was caretul in providing clear. vrambiguous requirements tor those
candidates to be put on the general election ballot by the political leaders — and not the people.
The dircctions and mandate of our Supreme Court must be strictly followed for the “Fast Pass™
procedures. which run contrary to the design of citizen initiated petitions and candidacies as sct
forth in our Constitution and statutes.

I1I. Hearing Officer Applied Less Than Substantial Compliance Test
and Certainly Not Mandatory Compliance Standard

The Hearing Otficer was more than lenient in his treatment of the deficiencies contained
in the Candidate’s filings. His summation of the facts and issues arc excellent. owever, in
straining to maintain ballot access (which 1s usually the preferred route). “substantial
compliance.” or even a lesser standard. was incorrectly applied to the facts of this political
appointment case. Strict scrutiny is certainly the standard when ballot access 1s in question by a
means other than the grassroots petitions of the people. Too much leeway was atforded to two
political leaders to nominate a candidate through the political process without following the
statutes in question.

At pages 8, 9. 10, and 11 of his Recommendation. the Hearing Officer explamns his
findings. First, the “Resolution™ (which is the wrong document to begin with) clearly lists the
nominating committee as the 32% Senate District State Central Committee. The Eleetion Code.
at 10/5-7-8(a). clearly provides tor a Statc Central Committee. That is not the “appropriate”
commitice (as set forth in 5/8-17 and 5/7-61) to nominate a “Fast Pass™ candidate for State
Senator. The Hearing Officer’s presumption that. *...it is apparent...that the political party

leaders “intended”™ to nominate a State Senator”. in the 32™ Legislative District is not in
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compliance with the statutes recited above. What the two potitical leaders ~intended.”™ has no
bearing on the improper Resolution. containing an improper committee. which has no power or
authority to nominate a State Senator pursuant to Article 8 or Articte 7 of the Election Code.
The only thing “apparent”™ from the document is that an inappropriate comnittee attempted to
nominate a candidate.

The second issue as to a Resolution being used rather than a Notice of Appointment. as
specified in the statute. is also improper.  The [learing Officer states that the improper
Resolution “had the effect” of effectively appointing the Candidate. (Interestingly. the Candidate
also agrees the Resolution was improper and not needed since the purported “appointment™ was
under paragraph 9 of 5/7-61; Se¢ Motion to Strike). Although unsaid. substantial compliance
scemingly is being invoked again. although the 9" paragraph of 5/7-61 does not mandate a
“Resolution™ (first 8 paragraphs of 5/7-61 require a Resolution). but does require a Notice of
Appointment, which was not filed. Our Supreme Court has never. to this counsel’s knowledge.
in Election cases, used the “had the effect” standard, in order to find compliance with a
mandatory provision of the Code.

As to the date of selection of the Candidate. at page 9 of thc Recommendation. the
ilcaring Officer makes “a logical conclusion™ and “a reasonable inference™ that the date of the
meeting is also the date the nomination of a candidatc occurred. The Hearing Officer 1s again
too generous (and supplies the correct. statutory language). The courts have not been that
generous since Zeranie, supra.

On page ten ot his Recommendation. the Hearing Officer finds “substantial compliance™
with the objections raised as to the name of the office on the petitions (32™ Distriet rather than

32" Legislative District).  Although this crror is apparent on the face of the petitions. the

10
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Objector will stand on his original arguments and offers nothing further in support of the
arguments made. Likewise. as to the Hearing Officer’s rejection of the Objection raised as to
lack of the word “primary™ in the Circulator’s Affidavit. no further arguments will be advanced
on that issue.
Also. on page ten ot the Hearing Ollicer's Recommendation. the arguments concerning
the lack of circulation dates pursuant to 3/8-8 is discussed. The Objector takes great exceeption to
these findings. The language required by 5/8-8 and 5/7-10 as to the inclusion of circulation dates
has always been held to be mandatory. Simmons v. DuBose. 142 L. App.3d 1077, 97 Nl.Dec.
150. 492 N.E.2d 586 (1986).
Recently, in Mabwa v. Mendoza, 2014 1L App (1%) 142771, the Appellate Court. in citing
Simmons atfirmatively. and denving a writ of mandamus. held there was no clear right to reliet
“where plaintiffs completely ignored a specific requirement set forth in the Act by failing to file.
with their petitions. the statutorily required attestations from the circulators swearing to the dates
on which the voters signed... .” Mabwa. at €53.
And ceven more recently, Justice Holdridge. in Sehwartz v. Kinney. 2016 1L App (3d)
160021, wrote when referring to Section 7-10 and the circulator atfidavit requirement:
“Section 7-10 prescribes the required contents of nominating
petitions and the accompanying affidavits. To determine whether a
party has substantially complied with those requirements. we
should look only to the content of the written documents
themselves.”

Schwartz, at $27.

The Hearing Ofticer. at the bottom of page 10 ol the Recommendation. last paragraph.
explains details of a "County Convention™ and procedures related to picking a County Chairman.
as well as hypotheticals as to when the carliest date a candidate could ¢irculate would have been.
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None of these facts are in the record. None of these hypotheticals were stated in any pleadings
or hearings betore the Hearing Officer. This paragraph is not relevant. not in evidence. and does
nothing to buttress the Candidate’s arguments.
Quite simply. the circulation dates are not contained in the petitions. No lancuace as
preseribed by 5/8-8 or 5/7-10 as to dates of circulation are included in the circulator’s attestation.
The only language refers to language found in sample form P-10A of the Board as to circulation
of the petition. The language supplied on the form is not contained in the appropriate statutes
cited above. The Board does not have the authority to legislate language and insert it into a
“sample petition.” The Candidate should have been aware — as is disclaimed by the Board's
publications. that an attorney should be consulted when preparing petitions or other election
forms:
“Legal information contained in this guide is not binding and
should not be construed as sufficient argument in response to
an objection to any candidate’s nominating papers. The State
Board of Elections recommends that all prospective candidates
consutt with competent Jegal counsel when preparing  their
nominating papers.”

State of Hlinois, Candidate’s Guide, 2016.

This Objection should be sustained. The circulator’s affidavit. as it pertains to a
circulation time period (in the 9™ paragraph of 5/8-8). contains no language from Section 5°8-8.
Even it substantial compliance was the standard (which it is not), how can vou substantially
comply when none of the required language is present? There is no compliance — not cven
“elose.”

Although the face of the Statement of Candidacy clearly sets forth the Candidate is

swearing to the fact she is a qualified voter in MeHenry County, she obviously is not.  The
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Objector stands on the arguments made in the Objector’s Petition (§14). and Response to Motion
to Strike and Dismiss (page 7).

IV. Conclusion

The Hearing Officer is a longtime respected attorney and colleague. Objector’s counsel

greatly respects him and his work through the years. In this case. howcver. the use of

“substantial compliance.” “logical conclusions.” and what may — or may not. be “apparent.” arc
nol the correct criteria to be used to gain ballot access for palitical committec appointecs.

This is a strict compliance and strict scrutiny case. There are some faws that just cannot
be stretched to allow a candidate ballot access. The integrity of our electoral process demands
otherwise — especiatly when political party leaders (in this case, just two) attempt to place a
candidate on the ballot the “Fast Pass” way. and avoid the primary process. As aptly stated by
our Supreme Court in Jackson-Hicks, “there is no close enough™ when attempting to comply
with mandatory provisions of the Election Code.

WHEREFORE, the Objector, MICHAEL SHORTEN, respectfully requests that the
Recommendation of the Hearing Officer. as set forth above, not be fallowed, and the Ohjections
be sustained.

Respecttully submitted,
MICHAEL SHORTEN, Objector

By: /s/Burton S. Odelson
Burton S. Odelson

Burton S. Odelson

Luke J. Keller

ODELSON & STERK, LTD.

3318 West 95th Street

Evergreen Park, IL 608035

(708) 424-3678/(708) 424-5755 — fax

attvhurg el ecm
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